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Disciplinary P(?wers of Nigerian Universities on Students
Misconduct: Guiding Principles’

Introduction

Ur}i\‘rersity is a citadel of learning throughout the world. It can be regarded as
miniature of government as it deals with several thousands of students,
accommodate them and see to all their academic and welfare needs for a certain
number of years. The need to inculcate discipline and good morals in the students
cannot be over emphasized, as university is not meant only to teach courses for
which students are enrolled, rather, inculcation of good character and culture is an
integral part of the education. In the course of their academic pursuit, students are
bound to adhere to certain rules and regulations as might be laid down by the
universities, failure of which amount to misconduct that attract various sanctions as
laid down by the universities enabling laws.!

The statutes establishing universities usually invest them with certain
regulatory powers to conduct their domestic affairs however, universities cannot
operate as islands outside the larger society, they are therefore bound to act within
the legal framework of the country where they operate.

Universities being administrative bodies possessing power to manage its own
affairs in an autonomous manner do conduct investigation, and impose appropriate
sanctions on erring students. This may be in form of expulsion, suspension, Or
rustication.2 In the course of administering discipline, Universities administration

* Adeleke F.A, Lecturer, Faculty of Law, Lagos State University, Ojo.
" Oyeneye 0.0, Lecturer, Faculty of Law, Lagos State University, Ojo.

1.  In the case of Garba v University of Maiduguri (1988) 1 NSCC, Section 17 of the
University of Maiduguri Act which sets to punish students for misconduct did not
define the type of misconduct that can be dealt with under that section. According to
Uwais JSC, “It is a notorious fact that in any university community, students are apt to
commit and often do commit offences. Such offences though criminal in nature can
also pass as misconduct in the context of section 17. The difference between; acts of
misconduct which can, on one hand, be regarded as purely within the domestic affair
of a University and therefore not calling for prosecution in a court of Law and, on the
other hand, crime against the public, which should be prosecuted, is indeed very
difficult to discern.” (pp. 175 - 176, paras. H-J. J

2. See for example, University of Benin Law SecFion 1? (1) of Edict No 3 of 1975 ity
provides that “Subject to the provisions o.f this section, where it appears to the vice
chancellor that any student of the university has.be'en Builty of misconduct. the vic
chancellor may, without prejudice to any other disciplinary powers conferred ot hi e
by statutes, or regulations, direct, that the stude at shal.l not, during such m
be specified in the direction, participate mn such activities of th. Univ
of such facilities of the university, as may be so _SPE‘Cified, or thag
student shall during such period as may be specified in e direc
such manner as may be so specified

neriod as may
ersity, or make use

the activities of the
tion, be restricted in

2119



314  Akungba Law Journal Vol. 1, No. 2 January, 2008

: infringe on ri
sometimes go bevond the limit of their power anfigf:ﬁg l:g}f]rtl 0% the atl;:) g‘}::s
students as protected by laws of the land. This pafpfhe disciplinary powers ofs‘éts
university with respect to students’ nuscopduct: ﬂe ptepcfiscipline i1t e Studa
need to strike a balance between the necessity to inct CE; vights of the studeng nis
on one hand and the protection of the fund?mﬂ;tfa & orit -
guaranteed in the constitution and other international instrument.

Meaning of the word misconduct

As contained 1n all statutes establishing u‘niversiéies,‘ gifhzl;?sg;i?‘gigogob‘inrgo ‘trl:
chief executive of the university is legally invested w1 \
any student who is guilty of misconduct. Unformnately, tht_ese law:h dOBI;O‘t:k de&m
misconduct for which students can be punished. According to the Bla -
Dictionary?® the word “misconduct” means:

“A transgression of some established and definite rule of action, a forbidden act,
a dereliction from duty, unlawful behaviour, willful in character, tmproper or
wrong behaviour, its synonyms are impropriety, mismanagement, offence ...

Apart from the dictionary meaning, it is also noted that various universities laws
classify misconduct by academic staff that could lead to removal as:

(a)  Conviction for any offence which the council considers to be such as to
render the person concerned unfit for the discharge of the functions of hus
office, and
any conduct of a scandalous or disgraceful nature, which the cound!

considers to be such as to render the person concerned unfit to continue to
hold his offices

(b)

The Supreme court in Garba v, Unversity of Maiduguri had held the meaning of
the word misconduct to necessarily include the above two classes. The apex court
also held meaning of mis

| 8 ; e lous allegations like arson, assault
ootng, and destruction of property which were alleged i :
therefor

'eretore submutted that any act whether relating to
digrufied but disgraceful which could rend

environment would aytomatically qualify as
the course of stugd : '

cvil or criminal that are not
€f a person unfit in the academic
aut 7 ya musconduct. It therefore follows that in
_ fntship, uruversity candidates are expected to cond '

. 3 uct themselves
in a responsible manner in accordance with the la ‘
regulations. They

shoy 7 :
the established nOl'msulai be morally upright and

| d values would be tantamount to
penalties are prescribeq In the universitv laws Sy
\
a.  thatthe stygep, .
or ™ be rusticated for such period as may be specified in the direction
b that the studen,

3. Black Law Dictionap, b;e*tpelled from the university.
4. See for inst-nce SGCU-c,n e JE_dlﬁcn, 1990 at page 999.

" (2) and (3) of the University of Maiduguri Act 1979.
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University and the Principle of Natural Justice

It is trite law that universitieg bei oo ,
n R :
the power to conduct inquiries 8 administrative bodies established by law have

: : and adjudicate over matters r i iscipli
using their own laid down ryjes and pr()]cedure5 egardig discipline,

ore, has become a constituti i i
respected and observed. This stitutional right which must be

fact was confi '
oF Eogha v. Urningesiey of Matdugins ntirmed by the Supreme Court in the case

Accordingly, Section 36 (1) of the 1999 Constitution provides:
“In the de.tern':ination of his civil rights and obligations including any question
or determination by or against any government or authority, a person shall be
entitled to a fair hearin

_ 8 within a reasonable time by a court or other tribunal
established b

. Y law and constituted in such a manner as to secure its
independence and impartiality”.8

See the case of Olley v W.A.E.C. Suit No M/280/99, High Court of Lagos State, Lagos
Division, 1999. Although section 6 (1) and (2) of the 1999 Nigerian Constitution
provides for the establishment of regular courts at the Federal and State Levels,
however, Section 36(1) of the same constitution makes it clear that other bodies may
adjudicate on matters and this is where administrative body derives its adjudicatory
powers. '

6.  The rules of natural justice has been defined as “principles of justice and fairness which
imposes obligations on persons who have power to make decisions affecting other
people to act fairly, in good faith and without bias and to afford a person likely to be
affected by their decision the opportunity to be heard and adequately state that his case
before a decision is made.

7. The Supreme Court unanimously held that the emphasis on fair hearing in the
provisions of sub-section (1) and (4) of S. 33 of the 1979 constih'ltion entrenches the
necessity for compliance with the rules of Natural ]ustiFe - rm.dt altemm'partem and
nemo judex in causa sua i.e. the twin pillars of I\llature;l C]1ust1ce. This, they said, has been

indicated, emphasized and expressly stated.

8. ;{ijrf\?ll;?tzlr};fr;gilgn; are cc?ntained in Article 7 of the African charter on Human and

People’s right which provides as follows: ‘ . -

Every individual shall have right to have his cause heard. This compuses;

(@) The right to an appeal to competent national organs against act of vlnolatmg its
fundamental rights as recognized by and guaranteed by conventions, laws,
regulations and custom in force; _ ‘

(b) The right to be presumed innocent until proved guilty by a competent court or

. 1; .
5 E;-;Zugaght to defence, including the right to be defen.ded by a counsel of his

(d) g;:;i?éht to be (ried within a reasonable time by an impartial court or tribunal.
See generally African charter on Human and Peoples Rights, (Ratification and
Enfofcernent Act) Cap 10 Laws of the Federation of Nigeria 1990.
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Generally, natural justice consists of two basic pn_naple‘.:» which are expressed i
latin maxims — audi alteram partem and nemo judex in causa sua. Both are
literally expressed in English language as Hear the other side and You ;:qn not be o
judge in your own cause. The two constitute the inviolable doctrine of justice ang
they are universal in nature. The first one demands that a party must be hearg
before the case against him is determined which extends to the fact that an accuseq
person must know the case against him. He must know what evidence has been
given and what statements have been made affecting him and he must be gven
opportunity to contradict or correct them. These include his right to be represented
by a counsel and right to adjournment where applicable. '

The second principle implies that persons constituting the tnbuna] OT panel
must be constituted in a manner that will ensure impartiality and mdependesn_ce. A
person is automatically disqualified to partake in the tribunal or ’panel where it can
be established that he has an interest whether by way of affinity, propnetary,
pecuniary or otherwise.

Under the common law, two main classes of persons are disqualified from
hearing a case. First, is where an adjudicator is associated with a body that
institutes or defend the proceedings. And/Or where he has personallv taken an
active part in instituting the proceedings’® Generally, the ingredients of the
principle of natural justice or fair hearing include but not limited to the following:

1. Information About The Offence/Notice of allegation

It is a legal requirement that before anv student can be punished for anv
misconduct in the university, he must be informed of his misdeed or wrong, Where
a panel is set up, he must be informed of the reasons why he needs to appear before
the panel. This will enable hum to prepare for his defense and to know beforehand
what is going to confront him at the panel or commuttee as the case mav be /r
Amolegbe v. Lagos State Universitu'® the affected student was a student union leader
and a Faculty of Law student. He was alleged to have been involved in examinabon
malpractice consequent upon which a panel was set up to investigate and found

him guilty. Part of the contention in the court was that the applicant was not civen 2

prior notice of the panel that investigated hum. The learned judge while Q::ar'::‘g

prayer of the applicant against Lagos State University made the fohow'mg remark

“The Plamtiff in this case was never groen a prior notice of the panel hemg set
up. Exhibit “1” only states that the student was being mivited to the Faculty
Seminar room for an important discussion. There is evidence that the Plamt?
a President of the student union Nothing preven that
exhibit “1" 1s for a discussion on Union matters .. m effect, the Plaimtr was
not prepared for the panel he met to mquire mnto his activities.... (P 856 -857)
paras E-H. o

tea nim not to thmk that

Also in Tolulope Olley v. West African Examination Councim

i

9. See De_S[m.h 'l‘.jn _’ud)CIAI RE‘\'iE\\‘ of _-\dmjmsn-at“-e Acton 4th editon bv TA{ Evans
10. Suita-,No Lafzl1a/90 reported in Nigerian courts and students nc,lﬁts 2 NIFLKR
p- 834 &

11.  Suit NoM/280/99 . Lagos State High Court.
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the applicant was never told of ) : . ,
to present her defence. Her re{ y ler offence neither was she given an opportunity

oent esults were cancelled five years after she sat for the
g-:g;:’;m;gf g;’fhhad been gtven her statement of result. She was already in her
T year L € university when she was notified that her “O” level result
ad been withdrawn and cancelled by the respondent (WAEC).
Hon. Justice Bode-Rhodes-Vi
following remarks:

The West African Examination Council may well be regarded as a domestic or
administrative tribunal when ¢

ribu aking disciplinary steps against a candidate
accused of exammatzovj m'alpractice. It is a body established by Law which may
have the power to decide its own procedure and lay-down rules for the conduct
of inquiri

es regarding discipline. The only requirement is that such inquiry
must be conducted in accordance with the rules of Natural [ustice”.

2. Therequirement of audi alteral partem/hear the other side

It must be emphasized that these rules of natural justice with respect to hearing the
accused person cannot be by-passed by an administrative tribunal like university or
other bodies on grounds or reason of possible inconvenience and impracticability
otherwise the court will set aside such an action or decision reached by such bodies
as being un-constitutional, null and void and of no effect. In Adeyanju v. West
African Examination Councill? The Respondent (W.A E.C) had argued in its defence
that it was impractical and inconvenient to accord each and every candidate
accused of examination malpractice a hearing because of the large number of
candidates involved in the practice annually. The Court of Appeal rejected

that defence and held that the rules of Natural Justice cannot be circumvented by an
administrative body such as W.A.E.C on the ground that it is not convenient to
observe the tenets of the rule of law!?

3. Impartiality of the adjudicatory body

As stated earlier, the second pillar of the principle of natural justice is e_xpress_ed m
the latin maxim nemo judex in causa sua which means one can not be a judge in his

12, CA/L/483/2000 also reported in 2 NPILR p. 1171. |

13.  Per Galadima J.C.A in Adeyanju v WAEC supra. Similarly, in West African Examination
Council v Akinkunmi, CA/L/259/2001. The Court of Appeal was of the opinion that
though WAEC has the right to cancel results, it does not have the right to do so
without informing the candidates of the wrongs he is alleged to F\ave_ committed.
Furthermore, The Appellant should have published the cancellation in the daily
national newspaper for everybody to see that some results of the centres were

cancelled; and that: ' :
3this notice to the whole world, so to speak would have to come the notice

' ' and he would have retraced his steps promptly, that too

ZOTE ngf;ﬂtthe Appellant ( W.A.E._C) ina befter an.d firmer gro_und to

show that they have applied the princzples ‘of fair hearzfrg as cqnta{rfed in

*S. 36(1) of the 1999 Constitution i view of the” impracticability of
informing every candidate personally as they claimed.

vour of the Lagos State High Court made the
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own cause. This is to ensure fairness and imparﬁqlify C_)f (tjhe PaiI;ei l?:c;atl}rlneelgembm'
The standard of impartiality required of full time judges S those

required of persons who adjudicate in Administrative Boards like the Discip]‘mary
investigative tribunal'

The Court of Appeal in the case of West African Examination Council
Akinkunmi'> reiterated that before pumshment_and penalrylls mef;ed out for
engaging in examination malpractices in violation of the ru’clf:t}?n regulation
guiding the conduct of examinations, the body must conform with the principles of

audi altera partem and also the body set up to consider his defence and determine the

matter must be impartial and fair. The essence of compliance with the principle of
natural justice is to ensure fairness or fair trial.

In Isiyaku Mohammed v Kano Native Authority, Ademola CJN submitted that the
true test of fair hearing is the impression of a reasonable person who was present at
the tnal whether from his observation justice has been done in the case'®. The same

osition was maintained by the court in the case of Ugwumadu v. Untversity Of
Nigeria, Nsukka,'? _

In the case of Garba v. University of Maiduguri, the Chairman and the Vice
Chairman of the Disaiplinary Investigation Panel were themselves victims of the
arson and malicious damage alleged to have been committed by the students. The
Supreme Court held this to be an infraction of the rule against bias in that there was
hikelthood of been bias. Similarly, In Amolegbe v Lagos State University supra, one
Mr Genty served as a secretary to the panel that tried the student over an allegation
that he colluded with a clerk in the faculty of law to alter his marks in some courses
The discrepancy in the student’s marks was said to have been discovered by the
same Mr Genty. The court faulted the composition of the panel in that the inclusion

of Mr Genty in the panel even though as a secretary raises the likelihood of bias. Mr
Genty cannot be an accuse

r and participate in the adjudicatory panel at the same
time.

4. Promptness in taking decision

The courts have also held in a number of cases that university adjudicatory bodv 1
under a duty to arnive at a decision concerning examination ﬁ]alpractices prompﬂ"
Cases abound where students are made to face panel over an alleged misconduct
and the whole case hngers on for more than a year or two before the panel later
deades the fate of the affected student. Accordm}:,r to the popular sa ing that justice
delayed 1s justice denied. Unnecessary and avoidable delay in the yroteeding 15 3
contradiction to the principle of fair h : &

caning. Thus, in Akinkunmi v W.A.E.C, the

14 See the cw.e of Ovelad, v Ay~ % i1

15.  Suit No /1/259/200 14 A G. of Western Nigeria (1968)NMLR 44 at p 47
State

1 appeal from suit no M /584 /99, High court of Lages
16. See also the

ldgment of K B 2 .
265 at 304 Akaahs JCA in Victor g
17.  Suit no FHC/ENCP/113 /99

1 Being a

willo v. CBN (2000) FWLR pt 1*
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Court of Appeal held that since the

, : . res init E .
African Examination Council were sult initially sent out to students by West

provisional,

They (Respondent) must ensure that they send out the proper and final results
zaifinidite rt't'?h'rma‘b[u time of the S(’Hz'uginf the Examination. This is to enable
would -be university Applicants know their fate in time. But Examination
conducted in May/June 1992 and notification of cancellation not reaching
‘.?"”d"m“’” tntil ,l"h”mrll 1993 —~ eight months after, it is unduly long and
mmproper. But this notice did not reach this Applicant until 1997 ‘—ﬂzrt'ymrs

after. | This Is mr[ruf and it stands in contradiction to the well lmid down
principle of farr hearing.”

Itis pertinent to note that our judicial system in Nigeria sometimes can be guilty of
the same undue delay in (lclvrmining the guilt or otherwise of students who might
have rushed to the courts to be saved from imminent danger of losing his
studentship only for such cases to last for more than the total number of years such
students would have spent in school.® It is our submission that since student’s

cases should be handled with dispatch to know their fate so as to take any action
he/she thinks appropriate.

5. The rule guiding delegation of disciplinary power

The disciplinary power of the university resides in the vice chancellor who by law is
empowered to discipline students for misconduct. Various university laws
expressly grant the vice chancellor the power to delegate his disciplinary powers to

any board or persons. For instance Section 32 (4) of Obafemi Awolowo University
law reads

“The Vice Chancellor may delegate his powers under ‘thm‘» stctfojr to a
disciplinary board consisting of such members of the university as he may
nominate.”

The court interpreted the said section in the case of Fanoro v. Professor Abimbola
9 to mean that the vice chancellor can delegate his disciplinary power to a board or
any persons within the university. After dclpgatmg the power, he himself cannot at
the same time exercise disciplinary power in respect of the subject matter. i.e the
donor of power cannot concurrently exercise same with a delegatee without
revocation of that power.

18.  In the case of Amologbe v Lagos State Universr’!y,' the_studenl cI}allenged in court his
i ted l'catim; or expulsion from the llnl\fl.’ljb‘-lt_y, the case was commenced in

ool b I'v tudent was in his 400 level in the faculty of law. The case was

A0 wanl lhat hme.thg st \ars after. The learned judge delivering the judgment stated

nf)t efermined UVE" £ 7% );( tnthat for a case to last nine years and the plaintift still
“This court concedes he ﬂfrgy need be commended but it is not by way of awarding

s . . v I\ ne L. . 2
pursues it, the Plaintiff’s e students union leader, it is part of the training to fight a

damages. As a law student and
case to the last. [P 862 paras. G-H] . —
19, Suit No. HOD/5M/88 Ondo State Hig .
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It has also been established that the Vice Chancellor canl?ot tl}?der thfe law of the
| University impose on a student any punishment greit_er 2t0 an the one impogeq
| recommended by a Disciplinary Committee set up by him.

6. There must be strict compliance with the enabling law

: ) s State University’!, Hon Justice E F
In the decided case of Lukmon Amolegbe v Lagos , e E R
I?ongee in granting the reliefs sought by the student, held and stated inter-alia:

scipli versity belongs to the Vige
“The duty to discipline a student of the University o the |
Chaucellg under section 18 of Edict No 5 of 1986. Where such discipline is to
lead to rustication or expulsion, there must be strict compliance with the law. .,

The court made a very long remark on the need to comply with the enabling
law of the Lagos State University thus:

Another area in which the act of the Dice chancellor is questionable is the letters
written on this matter. Exhibit 4 and 5 were letters written by the Registrar of
the University to the Plaintif: Exhibit 4 suspended him from the university and
exhibit 5 expelled him. The writer of these letters was the Registrar. With the
greatest respect to the Registrar of the University, these letters have not strict]
complied with the provisions of the law under section 18 ( a) - (d). Under this
section, it 1s only the vice chancellor who can take all the punitive action against
the Plaintiff. It may be said that the letters were written by the Registrar for and
on behalf of the vice chancellor. In a matter of this nature, nothing is to be
assumed, It must be clearly shown that the Registrar was so directed by the vice
chancellor or by the Senate. ...... . the law enjoins the Registrar under the title
“I'am hereby directed to ctcetera”. Failyre to put the letters in that form makes

Exhibit 4 and 5 voidable and having been challenged they are invalid to create
any suspension or dismissal.,,”

20.  Suitno HOD/5M/88. The fact of the case was tha
of campus journalists, He was al!
articles at the external campus
college of education Ondg, Consmuently,
university vice chanceljor, The ‘panel

tthe applicant student was a member
eged 2long with others to have published an offensive
Ot (e Obafemj Awolowo University i.e. Adeyemi
an investigative panel was set up by the

recommendation of the pane

tt t d e dd Cl 3 18

Sllbs ituted aid adde ded other than th ded

21.  SuitNoID/2114/90, High Court of Lagos Stat _ anithe ones recommended.
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wpending the determination by Senate as to the appropriate punishment t0 be
mete_d out to you, the Vice Chancellor, in exercise of the power conferred by
section 17(1) Ed'Ct_ 3 ( l_.lniversity Edict 1975) has directed that you cease
orthwith from participating in any university activities and keep away from the

campuses until further notice.”

The rria} court in its considered ruling held that the above paragraph does not
conform with strlf:t application of the university law in that the letter was
ambiguous and did not specify which activities the students should cease to
articipate, and the Pf_fl'lod of time the students should keep away from the
university was not specified (contrary to the prescription of the enabling university
laws (as p The court therefore quashed the letter and restored all their rights.?

Exercise of Discretionary Power

Generally, administrative bodies including university exercises a
discretionary powers which often lead to improper use of power, maladministra-
tion, arbitrariness, omission, unreasonableness and abuse. Administrative
authorities are required to exercise their discretionary powers properly an

reasonably otherwise the courts will intervene to declare such exercise of discretion
null and void.

7.
wide range of

Various university laws do contain provisions which grant the vice
chancellor the discretionary power to act for instance. the provision of section 32 (1)
of the Obafemi Awolowo University Law which reads:

“where it appears to the Vice Chancellor that any student of the university has

been guilty of misbehaviour. ”

mon law tradition and the spirit of the
ch a provision in a statute,
herever the Chancellor has

The court held that “in line with our com
constitution of the Federal Republic of Nigeria 1979, su
wherever it exists, will be read by the court to mean “w
reasonable grounds to believe that...”?

ot give the Vice Chancellor an

The court further held that the section does n
uncontrolled discretion. The courts have always frowned at the conferment or

alleged conferment of uncontrolled discretion to the prejudice of citizens except in
such acts as may be accepted to be “ministerial acts.” The court expressed the

(1) of the university edict 1975 which stated as

follows: Where it appears to the vice chancellor that any student of the university has
been guilty of misconduct, the vice chancellor may, without prejudice to other

disciplinary powers conferred on him by statute or regulations, direct, that the student
fied in the direction, participate in such

shall not during such period as may be speci

activities of the university, or make such use of such facilities of the university, as may

be specified; or

a.  that the activities of the student shall, during such period as may be specified in
the direction, be restricted in such manner as may be so specified, or

b.  that the student be rusticated for such period as may be specified in the direction;
or

» & thatthestudent be expelled from the university. _
+ Fanoro v, Vice-Chancellor of Obafemi Awolowo University Ife, suit no HOD/5M/88.

2. The court construed the section 17

b .
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7 1 Iy y tub F i
opinion that nobody will be allowed to exercise arbitrarily any STy power
mete out punishment to others under the Nigerian law.

8. Jurisdiction in criminal cases

It is uncontrovertibly the position of the law that uhere 2 o he might have ne
any citizen such a person can only be pronounced guilfy 27 e ks o] hpilyairy
tried by a competent court of law. Crime is an offence 2gamnst = S = {::’;' s an
the state that can punish a wrongdoer for the wrong Coﬁlmftm“‘; - ‘__1_; L pom e
to punish a criminal is not therefore exercisable by anj aam:tra; o=
panel except a judicial tribunal established by law= The Lm‘fl:—“-ff; TIUS: Sieer Clear
of any involvement in conducting anv criminal tn;] _and mus? ‘”EE’"_ ‘—t_ﬂ:’—:“'“
acts to the regular courts for adjudication before taking admimsT2nve acnon
Nigeria, the power of the administrative body to exercisé a QisOp._nary ataor
greatly limited by Section 36 sub-section 6 of the 1995 constnfuROn wIlln pronices

a Crime 1S Commuted oy

!

i

Ll

\

|
A

I

"N

(1) Every person who is charged with a criminal offence shall e enfied o
(a)  be informed promptly in the language tha: ne unzersianis ani m em o
the nature of the offence; o
(b)  be given adequate time and facilities for the preparation of s Zefemze,
(c)  defend himself in person or by his legal practiniorers of =z camce
(d)  examine, in person or by its legal practitioners, the wmrmesses s2led Wy e
prosecution before any court or tribunal and obram the aremizmze g

carry out the examination of witnesses o tzsnfy om m= beaa’ neore om

court or tribunal on the same condirion as those zrpivins i tar e
called by the prosecution; and
(e)  have without payment, the assistance of o misrpreier ¥ ke covnn

understand the language used at the trial of rhz 0=encs =

24.  See section 36 of the 1999 Constitution.
25.  See Denloye v. Medical and Dental Practitioners Drscrplmery Commrtrer (1962 1 A1 N3
306, See the case of Unroersity of Calabar v. Esineg (1997 4 NWI ; . ie e .
26. The section continues as follows: ] | T
(2) When any person is tried for anv criminal offence @ — vra sral
kee};: the record of the proce-ed;_ngs m??;ﬁiu :'-E e
authorized by him in that behalf shall be encri: .
judmthC&wiMw'm@a'sd&:&éc e =
(8) No person shall be held to be guilty of a criminal offaae o - s o e ae e
omission that did not, at the time it took place. camarr o T X 2 X
penalty shall be imposed for anv
force at the time the offence was ¢
(4) No person who shows that

- PIACE, constitute such ar ofemce T ©
Crmmal offence heavier thar the pemals ¥
:: [, i =g

(5)  No person who shows that he ther of

(6) No person who is tried B 5 Caeaion o
at trial. * criminal offence shall be comped
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All the above constj

conduct?. It is unfortunate thater ity A Student or staff for any criminal
punish under their enabling | Majority of misconduct for which the university can
malpractice has become ag C:i‘;'ls hgwe been criminalized. For Instance, examination
Act In the case of Unjperc: € By virtue of Examination Malpractice Offences
‘Ch cated in the ex amm;tt;rblty of llorin v, Oluwadare® the student was alleged to have
ineieinary panel iy Qﬁn and was consequently arraigned before the university
e\" uFl’sion a5 being an infs eventually lec_i to his expulsion. He challenged his
c;)Estituti on. The I%h' h INgement on his right to fair hearing guaranteed in the
' gh court gave Jjudgment in his favour. The university appealed

= court of appeal dismissed the appeal. The court of

“The committee set up by the appellant lacked the power and jurisdiction to try
the res_pondent and since any mcompetent trial is a nullity, the said trial by the
committee 1s a nullity ...” Other notable misconduct for which students are
known in the unrversity include demonstration or protest, vandalization and
destruction of properties, arson, looting and forgery of resuit, impersonation
etcetera. All these movariably are criminal conducts punishable only by the law
court.”

The same position was maintained in Garba’s case where the investigative panel
and disciplinary board were set up to investigate and try students for misconduct

(7)  Subject as otherwise provided by this constitution, a person shall not be
Convicted of a criminal offence unless that offences is defined and the penalty
therefore is prescribed in a written law; and in this subsection, a written law
refers to an Act of the National Assembly or a Law of a State and subsidiary
legislation or instrument under the provision of a law.

27. In Yesufu Amuda Garba v. University of Mawdugunt supra, the S_upreme Court held:
"'I'hough, disciplinary measures against a university student for m.isconduct is an
internal affair of the university but where the mi§c9nci_UCt alleged involves crimes
against the state, it is no longer a matter of internal dlsaplm.e but a matter for_a court or
tribunal vested with judicial powers to try such offences. It is only after com-‘nchqn by a
proper court for these offences that the vice c.hancgllor can proceed to exercise hls
disciplinary powers and expel the student if he so wishes”. See also University of llorin
o, Oluwad&re,(2003) FWLR pt.149. 1195, Oliyzde 2. Ogun bmtg ?o)yted_mu;Smt no
M/81/94, reported in 2 NIPLR. 2002. p. 485. Ogwuche v. ‘;’}g“”*"y of Agriculture ,
Markurdi suit no MHC/394M/99 reported in ZNIQLRL%O?%O e

8 Examination Malpractice Offences Act, cap - e ticc; ffe ( ':PEO
Provides that all new proceedings regarding examina c}:\n malp f o o rl;ces as form
the date of the promulgation of the law ghal] be bmugr t to court. haxs su- mltted t.hat
since the said date of promulgation no university or araljlr Lgsct;tcl;hon s any jurisdiction
Or power to initiate any proceeding on el'rf;‘fgm': ;‘i’;‘ [1“; 5 :E: :

2. Unuwersity of llorin v. Oluwadare (2003) FWLR pt-14,
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. : v tudents were
bothering on arson, looting, stealing, house trespass, etc. The s > wel
Consequegntly found guilty ar%d expelled. The supreme court qluaiohed the decision in
its landmark judgment and condemned the act of the umvt(;rs tyt].w oy —

One may then be forced to ask the question Whe_ l'er 7 In the view of oo
usurped the function of the university in matter of discipline: bkt ﬂ;
writer, the answer is in the negative as the courts themselves oave O};wumechd'
same opinion in a number of cases. In the popular case f)f Akin : 1,
the Supreme Court per Obaseki JSC remarked as follows:

“The court will not usurp the functions of the Senate, the Caur;ccglidzrtlgs ffg
Visitor of the University in the selection of their fit and P'Opf’hc" ever. in the
passing and for the award of degrees, certificate, and diplomas. If (;wn_ i oy
process of performing their functions under the law, the CI?; glmd -
obligations of any of the students or candidates are breached, denied, or 71 t gnd
it will grant remedies and reliefs for the protection of those rights a
obligations.”

In the said case, the Supreme Court held and confirmed the rulings of both the
high court and court of appeal by refusing to issue mandamus tol compel the
university of Ife to release the results of the applicant students as that is purely the
domestic affair of the university. In the same vein, the court of appeal in Okonjo 7.
Council of Legal Education®! where the applicant had taken the council of legal
education to court over the council’s refusal to grant him admission into the
Nigerian law school. The court held that the council has discretion in formulating
conditions of admission to the Law school and that the court will only interfere
when such discretion is improperly exercised.

In another case of Adeola Soetan v Obafemi Awolowo University Ife,?2 the court
declined to give judgment in favour of the student who was withdrawn from the
university on account of non registration for two consecutive semesters. Qluborode
J while dismissing the application of the applicant student remarked:

“The senate as the supreme authority in academic matter h

) , ad exercised its power
1n accordance with the regulation, "

which the applicant knew or ought to know at

31.  Suit No FCA/L/16/78. The fac

i i : “N€ applicant bej issati lied 0
court to issue mandamys dlrectmg that he Ing dissatisfied apphed
should be given admi ’ —
Mmission. The coul
. has the power to formuls®
thPurP9§e of admission into the school On
A, Cedeasmn of the High court was upheid

32. Suitno HIF/MISC/29/92 gh ourt, [f J
» 1fe Judicia] division.




: ~re-registrati - € exercise of its discretion
question how and why ¢ 8 tion and | 4, not think that the coyrt can

; i e permicc;
domestic affair of the universify. 11510 should pe granted. [t js g purely a

Conclusion

a.  The need to comply with thejr enabling law, i
such universities,

b.  Requirement to follow th

e principle of natural justi
¢.  Lack of power to undert 9 P ral justice

ake or determine criminal matter.

Generally, the basic principle of administrative Jaw is that whenever any body
or person performs any act which is quasi judicial or judicial in nature, justice must
be seen to be done otherwise an aggrieved person may have recourse to a court of
law to ventilate his anger by way of judicial review® Therefore where the
university acts ultra vires or run foul of the principle of natural justice, the court will
interfere to ensure that justice is done to an affected student.

In Oyalana v. University of Ilorin, it was held by Hon. Justice ].T. Tsoho that the
courts are always disposed to and are quick to grant relief against improper use of
power by those in authority. It was held that if the Vice Chancellor does not act in
good faith or if he acts on extraneous considerations, which ought not to influence
him or if he plainly misdirects himself in fact or in law, the court ought to
interfere 34

3. By virtue of section 6 of the Constitution of the Federal Republic of Nigeria 1999, the
Judicial powers of the Federation have been vested in the courts spec1f1Acall?r_ l:stgd bg
name in the Constitution an ip so facto are the superior courts of record in Nigena an

i de:
exercising all the judicial powers there of. These powers include

' i t of law;

L all inherent powers and sanctions of a cour - |
ii all tt Eetween persons or between government or authority and to any
| con 1. actions and proceedings relating thereto, for the
i ivil rights and obligations of that person.
ination of any question as the civi !
?:EEE%ZORS% o{ (t]he Constitution affords any one who arlleges H;:;t:nli

a l l 4 * . . . = -

provisions of chapter IV of the Constitution 1s cc;ntra;;ned in any
- i or redress.

relation to him to apply to a High Courtin that State

i 1 %_46 of
C(n“blll isi ()f SE( tion 6 Of Chapter 1 and sections
. Ed effect Of the prOVlSIOHS ‘ ) .

Chapter i L sl vesine hes of Government, lower Courts,
JULICIAL REVIEW of the acts of the other branc _esm“date nent, Jower Courts
Public .dministrative authorities and to uphold or nv2 )

a
Necessary,

2NIPLR 2002 at p. 955.

person in Nigeria and to all
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students including staff of the
e university which is
rsities management

It has been found out that most often than not
university always smile back from the courts over any act of th
being legally challenged in court. The reason 15 thalt_ L::Weower sre alvrysitos
particularly the vice chancellors as reposﬂorles_of_dl?ClR inary p ¢ of the established
desperate and reckless in their bid to enforce discipline in devian e

inci i issi jversity management should
principles of law. It is our submission that the university M 55 6 entotce
always ensure that a balance is struck between the 1mperahV(;rll
discipline and the respect for the fundamental rights and the ru.le o) a\f:}-‘ i,

Students are future leaders. They constitute the gold and silver witl V\é 1ch our
future jewelleries are to be moulded therefore they must be well disciplined so as to
be able to fit into the larger society. Discipline is part of academic tram.mﬁ and

where a student is guilty of misconduct, he may be subjected to the punishment
within the purview of the university laws but this punishment should only be
meted out in compliance with the laid down and well established principles of law.

It is our findings that the meaning of the word misconduct is too wide and is
not of precise meaning, as it covers conducts which are purely within the domestic
jurisdiction of the university and those that are beyond the scope of the university
power. It is therefore our humble suggestion that the universities statutes be
amended to define act which amount to misconducts which ultimately should be
referred to court for determination and those that are purely within the domestic
affairs of the universities.

It is also suggested that any act of examination malpractice occurring within the
university should as a matter of public policy be made purely university internal
affairs in which the court of law will decline to interfere. This will assist in granting

the universities better autonomy in the management and enforcement of academic
discipline.



