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UNIVERSALISM/CULTURAL RELATIVSM AND THE QUEST FOR
WOMEN’S HUMAN RIGHTS PROTECTION
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Abstract

The concept of Universalism of Human Rights presents the notion of the
applicability of human rights to all humans. Universalism is described as the very essence
of human rights because all persons irrespective of location are human beings Thus the
universalists’ position is that human rights should be applicable to all persons - societal
differences notwithstanding. Cultural relativism of human rights on the other hand
promotles the idea that human rights in their present form are ideals whose
implementation may oppose cultural notions which are the foundations of socielies.

Citing cogent reasons for the disqualification of universalism and examples of
culturally legitimized cruelty such as non recognition of women as human beings, female
genital mutilation and honour killing against the viability of cultural relativism, the paper
queries the effectiveness of the two concepts in the quest for the protection of women's
rights in societies ridden with patriarchal and cultural prejudice. The paper advocates
better recognition and protection of women's rights through two diflerent approaches
which it considers beiter options, namely: Cultural Femirusm and the Minimalists'

|

approach. .

t

Introduction i
With respect to human rights scholars there are essentially two divides, the
universalists and the cultural relativists. That is those who conceive human rights to be
universal and those who contend that it is culturally relative. The term “universalism™ is
used to describe doctrines or concepts of universal application Therefore the eeneral
definition of human rights as rights which everyone possesses b} wrlmc of their humanity
is the premise upon which the Universalists base their postulations.” Though popularised

* Olayanju Oluseyi, (LL.B, LL.M.) Lecturer, Department of Public Law, Lagos State University Qjo,
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' They acknowledge cultural differences but believe that Slmtli\r.m‘c.‘i among mdw:dutmls should prevail over
cultural differences. See generally the following works: Bhabani Shankar Nayak *Challenges of Cultural
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by the international community. human nights provisions are also contained in the faws of
many mabons. Lniversalism is the essence of International human rights laws and &
ercompassing goal s W0 protect every homo sapien from the arbirany exercise of
sovereign power. The universalism of human nghts was formally expressed i ihe
Universal Declaration of human nghts (thereafier referred to as UDHR or the
Dc:.mucw‘as a philosophy aimed at promoung respect for basic human nghts and
"mr§ Thus the Declaranon was seen as a powerful unifsing force not oniy as 2
means of bringing together the world in common purpose but also as a means of ensurmg
the dignity  and protection of all its citizens “This is premised on the belief that the valuss
and pnncipies underiying the concept of human nights are of a universal nature.

On the other hand. the issue of cultural relativism is an okd opponenmt of
universalism whach has dogged the heels of human nghts being of universal appicate
from as far back as the drafing of the Declaration itself “The idea of cultural relativism™ &
an anthropoiogical concept which portrays the amitude of “objecuviny” Woward anohe
cuiture. It is the opposite of ethnocentnism ® Ethnocentrism in this context connos
“subyectivity ™. According to anthropokogists the concept is 2 methodological idea. usefa
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for the fair observation of other cultures. An Iranian writer Nafisi, says it is "supposed 10
be a progressive idea and to make us celebrate and learn from cultures that are different
from our own. ..(and) make us more tolerant of those with whom we disagree”.”

The purport of the argument of the cultural relativists against universalism is that
values and norms are culture based and so there cannot be one set of universal values and
norms on which human rights is based. Four variations of the cultural relativists’ argument
are identified.® First, that since civiiisations and cultures varies both in time and
geographical location so too will their life-world vary.” On this basis, cultural relativists
postulate that every culture has its own idea of human rights which is relative to a
particular place and at a given time since culture changes and is not static. To them
international human rights standards as exemplified in various International Instruments of
rights are simply European or Western notion of rights which are being imposed upon all
other contemporary cultures for all time. Therefore, presenting these instruments as the
ideal to which the whole world must subscribe amounts to an extension of western
colonization.'® A second variation of this idea is that, even if it were to be agreed that
there are some human rights norms which have universal acceptance, it would be
impossible to attach similar value or weight to them irrespective of location and
circumstance. Thirdly, although there are some human rights norms that do have universal
acceptance, others are negotiable in the light of the prevailing cultural, historical or other
values applicable at any given time or glace. Fourthly, in any event, the nature of society
and of the world is such that there is = muti'slicity of cultures and values and these have to
be respected since they provide &a w7575 2 iiing point for any understanding of societal
norms.

Both Universalism and Culiursi 3005 20¢ Problematic

The argument of Universzits/ «f numan rights is problematic in some respects,
this is due to the fact that where it asserts itsell as the only ideal, it has the tendency to
prejudice other cultural variation of rights as being unreasonable, archaic and uncivilized.
And where this happens universalism will lose its essence and may also be unable to
achieve its objective of promoting human rights enforcement. For instance, an impression
of promoting western notion of human rights as being the best and the superior while
others are inferior may be created. This will be particularly so when a State acts in a way

T ibid.

8 N. Barney Pilyana, op cit note 3 above.

? See Joseph Raz, op cit note 2 above .
% [ reality many formerly colonised countries which are also a part of the opponents of universalism have

neglected or refused to revise their laws to conform more to their societal norms or even glaring realities of
the times. Examples abound in Nigeria whose basic criminal faws are colonial.
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that negates the principle established in the international human rights instruments anc
Slllch.an offending State relies on cultural relativism as a defence but its defence it
dismissed as unreasonable or as evidence of backwardness or uncivilisation. Universalism
has 100 many challenges to be the realistic option for the moment for not only are the
mechanisms to drive international law inadequate and often ineffective, but sometimes the
persons who are the destination of those contentious rights are often unwilling to risk the
displeasure of their local societies to live differently from what they are accustomed to."

In the same vein, cultural relativism is also a tool often used hypocritically by
dictators and individuals to cover up their atrocities against other human beings. Many
intolerable practices carried out with impunity by these actors remain the reasons which
convince Universalists that the cultural argument cannot be left undisturbed.

Cultural Relativism — Antithesis to the Protection of Women’s Rights as Human
Rights

There are many aspects of human rights which cultural relativists breach in the
name of culture and most of these breaches are committed against women. Three notable
examples are discussed below. Firstis the issue of the recognition and protection of
women’s human rights which is essentially the struggle for recognition as equal members
of the human race, second is female genital mutilation and third is honor killing. The last
example is however not restricted to women. .
Effect of Cultural Relativizm ai the

The struggle to ensure e s
the rights of their male counteriz?
man against dictatorial governance, Ader the French revolution and the subsequent
adoption of the Declaration of the Kight of Man and the citizen in 1789,a French
playwright and essayist Oiympe de Gouge published ‘the Right of woman and the female
citizen” which she modeled aiter the Declaration of Man and the Citizen, by merely |
substiluting the word “man” with ‘“woman” wherever it was contained in the §
document.'?In 1948 while drafting the Universal Declaration of Human Rights the drafters |
would have used the word ‘man’ in the Declaration throughout but for the unrelenting and
notable efforts of two female Commission members Hansa Mehta of India and Minerva
Bernadino of Dominica Republic. The result of their efforts was that the preamble

iruggle for Recognition of Women’s Rights
eojiion of women’s human rights as protectable as

¥l

1" For instance on the issue of women’s rights, women fear alicnation from the community if they pursue

their rights. See Zaunbrecher op cit note 6 above. |
12 Hleadlee Sue, Elfin Margaret, The Cost of being female, Pracger ,Connecticut, 1996, p. 169.
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contained a reference to equal rights of men and women and the gender neutral terms of
‘human beings’, ‘everyone’ and ‘persons’ were employed in the final drafi.”?

By every yardstick which human well-being is measured it is noted that women
fare badly. Politically, they are marginalized, and socially they are victims of
discriminatory practices and inequality aided by customs and traditions.'*Women are
usually the poorest in any society since they lack the means of acquiring economic power.
Despite the development and enlightenment brought about by the modern age, women are
still denied equal employment opportunities with men in the economic field and their right
to inheritance is usually contentious. Everywhere, the statistics on the level and incidence
of violence against women is alarming. It is also unfortunate that most political systems do
not provide adequate opportunities for redress. The right to correct and beat women is
dec?ly rooted in notions of proprietorship/patriarchy fuelled by culture. From common
law'® 1o Latin America legal Codes to Islamic law, the right of ownership of a woman by
her father or husband as the case may be, resonates. The efforts of the international
community to promote women's rights have been further frustrated by cultural relativism
as international documents on women’s rights protection have received the highest number
of reservations,'®as a result of svhich these valuable documents are least respected and are
more observed in the breach '’

All these anomalies are Srnuont about by deference to culture and customary

practices and the rejection of the «o.v- 1 apiication of human rights. Thus as Kabasakal
noted “following a strict ruie o 2w i-louvism would keep women’s human rights
“alien” virtually to all socictie:, « - oncipatory aspects of the international human
rights regime would be wrer o ond jeopardised in the name of cultural
plcservalion".'”A veritable examos .« ~zudi Arabia where women are not allowed to
drive cars, and cannot vote in an ciecion. Equally, in many African societies, women are

" Arat, Zehra F. Kabasakal, Women's Rights as Human Rights: The promotion of Human Rights as a
Counter Culture, UN Chronicle. Vol. 45, Issue 2-3, June — September 2008, Pg 9+
14 Guch as Male child preference, bride price practices which confirms the female child as a chattel 10 be

sold. , o
'* poole Linda J. “CIM: Making Women's Rights Human Rights™ Americas (English Edition) Volume 45,

Issue 2. March — April 1993, pg 48+ | N ‘
6 According to Bhabani, Challenges of Cultural Relativism and Feminism, op cit note 2 above, Mayer notes
that while reservations are not supposed to violate the principle, aims and goals of a treaty, often reservations
do just that. She cites the example of many [slamic countries’ reservations to Convention on Elimination of
Discrimination Against Women (CEDAW), in order to preserve Islamic culture and religion; yet the purpose
of CEDAW was to ‘change cultural constructs which were a barrier to women's equality’.
" The CEDAW has received the highest number of reservations than any other document. Mentioned in
Kabasakal, op cit. note 13 above.
18 5y -

ibid.
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denied the r'ight to inheritance either from their fathers or spouses.'” While incidences of
rape occur in India on a regular basis this phenomenon has just recently attracted the
al}entuon of the Indian government. In Egypt, sexual harassment and various forms of
violence against women are carried out with impunity.”

{\II the above are the basic testimonies to the reasons why women still constitute
the “unfortunate” upon whose wellbeing the male dominated society thrives.

Female Genital Mutilation — Evidence of Cultural Practices

The drafting of the Universal Declaration of Human Rights rested on the hope thal
despite differing cultures and diverse economic and political systems, there were
“common convictions” upon which basic human rights would be realized.?' Indeed the
themes of dignity and respect for the human person reverberate from the preamble of the
Declaration to the main provisions. The preamble proclaims the recognition and faith ol
the nations in the inherent dignity of the human person and denounces barbaric acts.??

Specifically Articie 1 reaffirms that all (men and women) are equal in dignity
Article 3guarantees security of person, Article 5 prohibits torture, cruel, inhuman ol
degrading treatment. Ir. direct nepation of these fundamental guarantees, an act as tortiou:

and cruel as female geniznt rautiztion is still been carried out in the name of culture
Though of high prevaience i~ £i:-2 & is also practiced in some parts of the Middle Eas
and fast spreading to other e b g world thiough immigration.”The World Healt
Organisation comprehensive iy ziizs Dumale genital mutilation (thereafter referred to i

this paper as FGM)* as cominie e 26 srocedures that involve partial or total removal o
the external female gennatia. or <iser injury to tt|1e female genital organs for cultural o
I

. -

' For example the Igbo culture in Nigeria.

2aRC News Middle East, “Egypt worst for women out of 22 countries in Arab world™ 12" November 2013
available at htip://www.bbe.com/news/world-middle-cast-24908109 last accessed on 14% July 2014.

2! Mary Ann Glendon, A World Made New, in LAW, POLITICS, MORALS, supra note 2, at 139-40 quote:
in Zaunbrecher op cit note 6 above .

22 The Second World War(1939-1945) which immediately preceded the drafting of the Declaration recorde
carnage and human destruction on a scale and with such brutality that had not been witnessed in previous

;‘:d:: recognition of the advent of FGM in the United States of America, the State of Georgia enacted a law
sPeciﬁcally prohibiting the act. _ . ' ‘
M wpemale circumcision™ and *female genital cutting” are also terms used to describe this procedure. While
“circumcision” may be misleading because it has the tendency to be seen in the light of male circumcision
which ismedically beneficial, “genital cutting” may also be unable to appropriately describe the extreme

forms of the genital cutting.
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any other "0""he"aPeUfiC TCE.ISOHS.” Four types of the genital cutting have been identified
ba.sed on thtf QCgrce of invasiveness. The first involves the excision of the prepuce with or
wllhqm excision of part or all of the clitoris, the second, the excision of the prepuce and
Clil(.)r.ls together with partial or total excision of the labia majora. The third type is the
excision of part or all of the external genitalia and stitching or narrowing of the vaginal
opening and thg fourth refers to a general category of unclassified injuries to the genitalia
mcl;zﬁdmg burning of the clitoris and surrounding tissues, scraping of the vagina orifice
etc.

The FGM procedure is usually performed by non-medical personnel, without
anesthesia and with the use of instruments like scissors, blades, stones, broken glass or any
other sharp and accessible tool.?’” Information on the health benefits of this procedure is
yet to emerge but there is an abundance of information on the health risks it poses to its
victims. Each of the four types described above have been proved to have immediate and
long term health complications.”’immediate complications range from bleeding to acute
urine retention and to serious sepsis which results from using unsterilized instruments and
exposure of cut genitalia tc urine or iz2ces, Long term effects such as repeated urinary

tract infection, chronic peivic i “tot on® and complications during pregnancy, before and
after delivery are mostiy 2s: i -~ =ty 11 and type Il procedure.® Additionally, it
encourages the transmiszic: =7 5-- = . o - <qcited diseases, including HIV/AIDS.

The reasons why ... o~ - -u.e FGM have been categorized under
psychosexual, religious, soo >io,.0 " ..o aesthetic and hygienic factors.’*The
reasons for the practice are rco » = & _ .= for male domination and control over the
women folk in all ramifications =7 .7 =. 72 soxuality. The proponents argue that it is to
ensurc purity and chastityin wor.c-. Frociically, removal of organs which enhances

women’s drive for sexual satisfaction both reduces the likelihood of a woman’s voluntary
surrender of virginity before marriage, and eases her demands for sexual attention that her

B Definition reproduced in Cook, Rebecca J. Dickens, Bernard and Fathalla Mahmoud, Female Genital
Cutting(Mutilation/Circumcision): Ethical and Legal Dimensions. International Journal of Gynecology and
Obstetrics, Vol. 79, pg 281-287, 2002.

* ibid. | o | |

I’ Broussard Patricia A. Female Genital Mutilation: Exploring Strategies for Ending Ritualized Torture
Shaming Blaming, and Ultilizing the Convention Against Torture, Duke Journal of Gender, Law and Policy,
Vol: 15, Issue 1, January 2008, pg 19+

™ Ibid. See also Cook Rebecca J. et al op cit. note 26 above. B

¥ These two complications may damage the reproductive organs and cause infertility

®roussard Patricia A, op cil. note 28 above. |

JGee UNICEF "Nigeria Female Genital Mutilation™ available at hitp://www unicef org nigeria FGM_ pdt
accessed last on [7th March 2014 .

** ibid.
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::;:’::Lil?::y b}‘: u““""'“g.(’f unable to provid'e.”The practice is especially common i

S Where premarital virginity is required as an indication of family honour. I
some C‘Ommun.mes It may also be impossible for a lady to have a marriage partner if he
genitalia rémain untampered with.>* Besides citing hygiene or cleanliness’” as a reason fo
female genital mutilation, it is “believed to make conception and child bearing easier, t
prevent malodorous vaginal discharges, to prevent all manner of sickness, vagina
parasites and contamination of mother’s milk. Circumcision has been mistakenly credite
with curing women who suffer from... melancholia, nymphomania, hysteria, insanity ..
epilepsy ... kleptomania ... and truancy”.”All these reasons are not only unscientific, they
are false and mere myths thus the clamour for the practice to come to an end.’’ Broussarc
movingly describes the fate of a female with a mutilated genital thus:

FGM has resulted in the neutering of many women; those
subjected to its most extreme forms are no more than
commiodizies who can give pleasure but who cannot receive
it. In other words women are reduced to property. This is
especinily clear when FGM is viewed as more than the

fnttic) Ceut’ Lo aseries of culs that recur at the husband's
dere=d G wrwnis forms of FGM, the woman must be
opened 1o 2o prer intercourse. This fact reduces
womer's 4 - . o+ oume sort'of resealable packages
whicis ass I 1o ed for the users' pleasure.
The outcry against ==-.ciices rooted in culture such as FGM is that a woman is a

human being and so ougit 5 be free such from torturous and inhuman practice like FGM.
This is more so when it has 1ot been scientifically proved or established that FGM has any
medical benefit.

M Cook Rebecea el al op cit. 26 above.

Meears of intertility of such a woman or even death during pregnancy preached as likely repercussions of
such disobedience usually lead to this. See T.C. Okeke, USB Anyachie, and CCK Ezenycaku “An Overview
of Female Genital Mutilation in Nigeria"Ann Med Health Sci Res. 2012 Jan-Jun; 2(1); 70-73. do

10.4103/2141-9248.96942

PSome communities believe that the female genitalia is inherenty unclean and rituals including
«circumcision” are needed to cleanse it. See UNICEF “Nigeria Female Genital Mutilation™ op cit note 29
above.

)6 Broussard Patricia A, op cil. note 28above.

Y ibid.
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Honour Killing — Evidence of Cultural Practice

e br}gsgﬁ:lrs::llhng is ogle.off!he hc;?our crimes being the murder of a person alleged to
ame on their family™ or community. The sha
refusal to enter into a marri y meful act could be the

. : ' age, commission of adultery or being in a relationship that
displeased their relatives* or even for being homosexual."" Honour killing of a wml::an’12
sakes place wht_en a&'voman has actually been involved or is perceived to be involved in
lmmora! behavl?r." Such "immoral behavior" may take the form of marital infidelity,
pre-marital sex™, refusing to submit to an arranged marriage, demanding a divorce from
an abusive husband, talking with men who are not relatives, flirting with men, or
“allowing herself" to be raped.’ In Sanliurfa, a town in Turkey, one young woman's
“throat was slit in the town square because a love ballad was dedicated to her over the
radio." ¢

Though narticulagie prevalent in Muslim countries, of which Pakistan is chief’,
the crime occirs we . from South America to Asia*® and has been reported in

Bangladesh, ®vitzin, i Feuwador, Egypt, India, Israel, Italy, Jordan, Pakistan,
Morocco, Sweden, Tuwil: o aod Usanda, Afghanistan, Iraq and Iran and even the United

e

** See BBC - Ethics Guide biigiv v thess uk/ethics/honourcrimes/crimesofhonour_Lshiml#h3 accessed
on July 20, 2013.
¥ ibid.
“ ibid. ‘
USee CNN.com, Shocking gay honor killing inspires movie

htip://edition.cnn.com/2012/01/1 3/world/curope/turkey-gay-killing. accessed on 16" July 2014,
2 Writers on the issue consensually agree thal women are the majorvictims, o
4 (Yasmeen Hassan, "The Fate of Pakistani Women," /nternational Hera{d ?‘ribune, May 25, 1999.)cited in
Gendercide Watch YA Case study: Honour killings and blood feud
 hup:ww, gepdercide.orgicase_honour.himlaccessed on 16 July 2{?13. o
“‘according to Bhaskar Dasgupta, the autopsies of the dead bodies have proven u?a: the ma}qnl‘y pf the
victims were virgins, who had been killed because they had been ncc_uefed of larplshnpg the family’s magg::
by indulging in pre marital sex. Cited in Shantanu Gupta, * Honour Killing: GIOFIﬁCQlIOn through murder?
. 3 2008) Available at SSRN: htip://ssrm.com/abstract= 1413671 or
t{run;zrdx_d(ﬁlmg..? 139/ssrn.1413671.  In  Jordan, the  situation is  the same.  See
hup://sww Mggi.nut/_l_oca[_linkfl833_1512_§ﬁ§?2(: J{[},})ﬂl]p_I_accessch.a.nuar)' .I-B‘ 2(.31;1,” o o May 14
“See generallyPelin Turgut, 'I-Ionour" KillingsStill Plague Turk:l'h merg:e.l' e oronto Star, May 14,
1998, Cited in Gendercide Walch opcit. note 44 above. See also Shantanu Gupta, ibid.
“ * 2 i 'd-u . . . :
‘7[;;:12?1cl;ef:.g.)u;ul:r;e, ‘Murder in the Name of Hor!or: '_V‘it;}lcnce Against \‘:"omen :nﬁ{(gdc'tn and Pakistan’, 14
EMORY INTL L. REV. 1523, 1527-28 (2000). Cited in Zaunbrecher opcit. Note 6 above,

4 5o BBC ~ Ethics Guide op cit note 39 above.
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in the name o?;iar;()u":'l}c exact figure of how many men and women who have been killed
and communities egl tl)s not known. Not only is the crime difficult to detect as authorities
collection in such Ollaborate to cover up such crimes but there is also the difficulty of data
countries. Equally unknown is the number of women who are maimed

in an [ illi i

accusa;zkz;vtlchh fflll s'hort of kgllmgm_. In the typical honour killing scenario the victim is
avior incompatible with the honour of the family or community and is

sentenced to death by members of his

Euual £ or .hcr family. Where the victim is a female it is not
-1 ual for female members of the family to be involved in the execution plan." They
ol‘t-en act as denouncers who bring the ‘misconduct’ to the knowledge of the family and
baits used to lure the victims to their deaths. The execution is then carried out by male
members of the family, -the husband, the father, brothers, uncles or cousins of the victim.
The 2008 kiliing of Ahmet Yildiz, a 26 year old homosexual who was shot in Istanbul was
done by his father. Rania Arafat’s murderer was her 17 year old brother Rami and was
made possible by 1wo of her aunts who told her they had arranged for her to meet with her
forbidden Irag: ooy liiwnd out in the desert of Amman.*’In a bid to mitigate sentences the

responsibilit; \& + 27 v vid such killings is often thrust upon under-aged male relatives of
the victim, {

In a coussey by iorden ponour killings ate sanctioned by law. Article 340 of the
Jordanian "enai o™ cmewecez vhat a husband or a close blood relative who kills a
woman caught in & situnes el aysnicious of adultery will be totally exempt from
sentence." Articie 98, rvennoo e vaenniees a lighter sentence for male killers of female
*? See Gendercide Watch op ¢i1 §4 ot 27v2 Fee glso Phyllis Chresler “Honour Killings In the West™ New

York Times, March 16, 2014 availeoic & hipdiwww.nyjimes.com/2014/03/17/opinion/honor-killings-in-
the-west.html?,

* Bangladesh (formerly East Pakistzn) is a leading country in crimes like acid attacks by jealous or
estranged men, which lead to such maiming. It is reported that as much as 2,200 cases are reported each
year. (Ellen Goodman, "How Long Before We Take the Honor out of Killing?," The Washington Post [in
the Guardian Weekly, April 6-12, 2000.) cited in gendercide watch op cil. note 44 above.

3! The notorious murder of Samia Imram a young married Pakistani woman who was shot in the office of the
lawyer helping her to seek a divorce from her violent husband was reportedly carried out by a man who
accompanied Samia’s mother. Reported in Gendercide walch op cit note 44 above. |

% julian Borger "In Cold Blood,” Manchester Guardian Weekly, November 16, 1997 quoted in gendercide
::aft’f::al Code No. 16 of 1960. The text of the Article in English depends on the translator.

The Guardian 7 Sept. 1999 "He who discovers his wifc or a female relative committing adullﬂ"} and kills,
wounds or injures one or both of them is exempted from any penalty and "The Jo'rdan Times of ZO‘AuguﬁL
1999 as "He who discovers his wife, or one of his female relauves with anolhcr'm an adulterous situation,
and kills, wounds or injures one or both of them, benefits from a rcducum.\ in penalty”. See generally
contents of Article 340 of the Penal Code hitp://www.ccoi,nevlocal_link/183325/286026_cn.html __accessed

January 18, 2014,
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latives who have i L B Y e
;gllow up of sentcn;;nll'l?llg:g :2 act which is illicit in the eyes of the perpetrator.” A
once a murder has been judged anml:)::uc?ﬁcs ilil'lsmg from those o ovisions shows that
to one year.”> Though prevalent in lslanrl' e i ol i i

redated Islam. It i ic countries honour. kllllmg is not ls!amu‘: as it
p : -ltis a cultural phenomenon rather than religious. Most honor killings
oceur in cou&tnes where the concept of women as a vessel of the family reputation
predominates™®, and where the legal and social environment is conducive for the guardians
of communal rights to violate individual rights with impunity.

In the light of the foregoing examples, if cultural relativism translates to the
unabated continuation of the given situations, then it will definitely be an unattractive
option to universalism.’ Therefore, in view of the fact that neither the universalism nor
cultural relativism serves as an appropriate approach to secure the rights and guarantee the
fundamentai frecdam of women, scholars have propounded various theories and offer
suggestions i their quest for an appropriate model for enforcing the rights of women.
Though the jiresent work may not lend itself into discussion of such theories or concepts,
nevertheless the paper will recommend as suitable two approaches that can be employed to
guarantee the rights and protection of women’s rights. These are the Feminists
[nterventionists approach and Miinnnalists approach.

e

Feminists Interventionists Apgr oo { advoeacy for Regionally developed Feminism)

This writer subscribes i s wind xeid by some scholars that feminism itself can
serve as a Compromise betwein i .t 2nd cultural relativism. In his argument, Bell
posits that feminist theory i Jrwsiician 26 1 succeeds in evading both ‘homogenizing
universalism and the parafys: @ o et ohaivism? 28 Elshtain®® echoes this argument by

|

The Middle East of November 1999 transiates Article 98 as "He who commits a crime-in a fit of fury
caused by an unlawful or dangerous act on the parl of the victim benefits from a reduction of penalty.”
55 gee Gendercide watch op cit note 44 above.

| S6gaid Marsha Freemen, Director of International Women's Rights Action Watch at the Hubert Humphrey

Institute of Public Affairs at the University of Minnesota quoted in lHiIIary Mayell “Thousands of women
killed for family - honour™
hitp://news.n: ionalgeographic.com/news/20 02/0212 0292!2 hgnorkﬂlmg.html . ‘Bul compare her
assertion to the opinion of Syed Kamran Mirza “Honour Killing Is Ab§()lutc|y lslarpn?' Islam Watch of 16
January 2008, available at hup//www.j -\ rg/Sye :a Mirza/honor kllhq .h.lm agccsscd Ia§l
on 18th March 2014. He claimed that all perpetralors usually cite the Quran or Islam as justification for their

action. . g ; .
57 The challenge is still how to transport human rights from the pages of international instruments to become

real determinants of experiences and situations of the lives of real people.
pell, C. *Women's Rights as Human Rights: Old Agendas in New Guises’. In A. Hegarty, & S. Leonard
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consci ini
sClousness can create feminisms which are unique

_ withi ' isti
appropriate to the particular n (;n ik cxisting culture, thus making feminisn
further argues that these fn. eeds of women In various regions and cultures. Elshtais
bridges betweer di. .lCmInIS.mS. which are regionally developed, can serve to buil
T Simifar regions and cultures, without imposing one version 0
ot :;1 Onr women all over the world. Bunting® also agrees with this line of thought
Ing that feminisms whi :

oan ngk auair:;?l;mb }vhsch are peculiar to culture and region must emerge, so that they

. g IScrimination and oppression in w i s
to their own community, pp ays which are culturally appropriak

i3 vl Olip - i
uniw:r«’ ‘h jd :if;:llll:;sll rprag.m.anc lhleo!'y’ abo.ut. rcco_nciliat’ion of the tensions betweer
; ™ ad C elativism within feminism, in which theory and practice are
Inse;e b by vonsidered useful in realizing women’s human rights and all rights for
whici: ©7 0w & stumbling block. She argues that in some contexts the assertive
appros o+ 1air cational human rights principles may be appropriate, while in other
contes . * . uinzy would be ineffective. For instance the framework for women to
make 1 i o o ams goes not exist within all cultures.®? In the same vein, Zaunbrecher,”
advocates 0% if universal human rights norms, like those embodied in CEDAW, are 1o
have a significant imnsct or the everyday lives of the recipients, they must become
integrated into the cucur:’ tonscience of citizens and governments. She also suggests

(Eds.), Humasn Righis o~ .. 71s¢ “entury. London: Cavendish Publishing Lid. 1999Bell, C
‘Women's Righis as Humar "2 .~ s.wisnin New Guises'. In A, Hegarty, & S. Leonard

(Eds.), Human Rights Az Apes ¢ %', Century. London: Cavendish Publisning Ltd. 1999

59 Elshtain, J. B. Exporting Femieier: wmal of International Affairs, 48(2). 1995.

 punting. A. Theorizing Womei: © Cisltural Diversity in Feminist International Human Rights Strategies
Journal of Law and Society, 20(1). 1595,

6! peach. L. J. *Are Women Human? The Promise and Perils of * Women's Rights as Human Rights’ In L S
Bell, A. J. Nathan, & | Peleg (Eds.), Negotiating Culture and Human Rights. New York: Columbia
University Press. 2001. | | N
€2 According to her in some contexts depending upon the presence of a ‘rights _conscnousncss‘. the nisk of
backlash against international human rights, the historical experience of others using a legal rights approach,
and whether there is sufficient agreement amongst the affected women to claim a particular n:s__aht. that in fact
education, literacy, and communal ownership of land may grant more rhencﬁl 10 lh? affected women
Drawing on the example of Thailand, where the sex trade is a marior wolalmn_ of women’s rights she argues
that merely asserting the fact that women's international human rights are being violated is of no benefit o
the women in the Thai sex trade. The sex trade will hold sway as there are few opportunities for women to
engage in waged employment. Thus, in this particular context Peach argues il would be most beneficial to
implement strategies which provide alternate sources of waged employment for women

) Op cit note 6 above.
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The Minimalist Approach

The minimalist g
and cultural relauvism
meeting the most critical of human rights w
with localized traditions, histories,
in ditterent wavs ©° That may be int

ith the understanding that diverse socicties,
and cultures anticulate and enforce human rights norms
erpreted as a conferment of some measure of discretion

on States 1n rulfillment of their human rights obligation yet preserving the core content
o.f human A concrete example of such minimalist approach may be found in the
Pl.un.hpc.w » use of the principle of “margin of appreciation”’to settle which human
nihl:\ d - ©an be made based on relative circumstances of a contracting State and
which -

are deemed core nghts imposed on all States regardless of variations in
culture 1 1= a 1ol for detecting when the core rights contained in the European
Convention on Human Rights (thereafter referred to as ECHR) are violated within the
context of a broader diverse system and uscful for resolving clashes relating to values
between an individual and his society "It remains one of the European Court of Human
Right's (thereafter referred to as ECUHR) primary tools for accommodating diversity
within burope, national sovercignty and the will of domestic majonties while still
effectively enforcing the nights elucidated within the ECHR. This 1s presumably to

* 1he use of educalion programs to promote for instance women's nghts 1s criticised by Davis Kristin, as
exerting external, often western pressure on the communities
= \‘h-;ckc F AR Universahism versus Cultural Relativism In search of the Appropriate Model for
I =t , Women's Rights paper tunpublished) paper Jeinered at Annual Mushin Lawsers Conunuous

il It > b !
lfﬁal ‘rﬂ‘"'n‘ PN:']J al Alausa I]sﬂ‘ 3“1; ~
“Ihe logical question will be how does the enforcement body determine that in rexpect of the fulfillment of

h maﬁ right of the non-prevention of a violation, a State s withun 113 discretion imuats, (and has not
a ht ' | i
violated a core human night), given that the prosisions of international human right faws arc meant not only
- ;_”'c“_m violations but Lo ginve a clear defimtion of the veny content of human righiy
* Yhes hiberal approach has already been empioyed by the LS in rospect of anti sodomy Laws as epitom: 7ed
by the Lavwrence v Toxas case 439 1S 448 2001) Laws criminahizing sodomy between consenting adults
¥ & P E
might have been ruled unconstiutional n the 2003 Lawrence casc
W aron A Ostrossky, What's so funny about Peace. [ove and Understanding” How the Margin of
\mm:.- atn doctrine preseries core human nights within cultural Diversity and legiumazes Internabonal
Ap % | X i : - o
Human Rights Tribunals Hanse Law Review Vol.] pg 47, 2003,
" !'«f

632



Ite Jurts Review
0. Olayanju

preserve core Fur
i umwr:; lll.‘lll:l:\hcnf} vnluﬁs and rights, the very thi ot
L an rights, ing that minimalists seek 1o achieve

. same way, in other regi :

on Human and Peoples Rights regional human rights instruments c.g. African Ch
dichotomise between l‘h rl_g “.‘\' the '“}"Bi" of appreciation can cquul'ly. be cmploych(:
where derogation iy t;\t Irllghls which are core and non-derogable from those ones
Aletates thal aro velative :0“‘ Uw‘cd upon a reasonable consideration of African cultural
apolicable. wilh regards tc‘:»Olm. Mncqn contracting states. The same principle may be
: other regional human rights instruments like American

Convention on Human Rights.
In the case of ECHR, the margin of appreciation ap

found in Article ‘
{ cs Lo . . . L ' v
8 10 11 which provide personal freedoms. "This is akin to allowing some
how that an activity has
core European right
arbitrarily derogated

or instance most rights subject 10
ree conditions prescribed

devogations based on culture.
However, as more contracting States by consensus S

wweeived widespread support, such activity becomes regarded as a
whiich must be protected. With regards to derogation, a right is not
anless there are justifications for such derogations. I

justified under th

Limitation in the European Convention can be
also by the Convention. First, the derogation must be prescri
and such must be necessary in a democralic society.

bed by law, must be

furtherance of a legitimate aim,
Few cases righily exemplity the

niversalism and cultural relativism. They are

bridge the gap between u
follows: )
In Ireland v. UK, “on the right to fre
governmcnl wide aliowance 10 detain Irish citize
violence carried out o 6% (A " The court reasoned tha
better position than the couit o “decide both on the presence ©
the nature and scope derogations necessary 10 avert it".
ECtHR was faced with
values. In this case the cout! hod to tnterpret the actua
fulfilled the hirst condition of being prescri
aims of the law. According to the UK (particu

Jote here that most human rights pro
lated in the examples given a

and family life, Article
Article 11 for nght to peace

bed by law, t
larly Northern lre

tecte

* | may be important to ¥
and pohtical nature. The rights vio are . o
T Article 8 provides for right to private 9 {or freedom ol conscience ,
religion, Article 10 right to freedom ol expression ,

Assoctation

Ny dandv UK. 2 EHRR 25 (1978) at para 36
N pudgeon v UK JEMHRR 149 (1982)
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plies only to derogable rights
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possibility of using the margin of appreciation 1o
briefly discussed as

edom of movement, the ECIHR gave the UK
ns in order to quell a “campaign of . ..
{ the Contracting State is in 2
{ such an emergency and on
of the In Dudgeon v. UK, the
a queston of a Contracting State's right to legislate on moral

| effect of anti sodomy laws. Having

he ECtHR shified attention to the
land), the law was

APy
7 A g ;_h_&m"
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d by the ECUHR are essentially of a civil
bove are of this nature

thought and
ful assembly and freedom of
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/NeCessary to protect “vulnerable members of society,

such as the young, against the
) 2 i . o . !
qutqccs 0! homosexual practices.””® The court agreed determining that some degree
gulation of sexual conduct was |

- ! : Justified “to preserve public order and decency fand]
protect the citizen from what s offensive or injurious, thus, allowing that the aim could

be Icglln:nalc. \_Nhal was then left for determination was whether the violation of
Dudgeon's and_ indeed any homosexual’s rights was proportionate to the necessity of a
dclm.)cra'lm society, That is, is the aim that necessary in a democratic society to justify a
deprivation of such right? The term necessary was interpreted based on the handy side’’
casc as “a pressing social need” for which normally a margin of appreciation is left to
national authorities to assess.”®

The court determined that the protection of morals especially in respect of one’s
private life as thie sodomy matter represented was not a pressing social need. It also
determined that it i not exactly fall within the purview of the core rights of the

Conveniion. Tiwe (9 court’s normally wide margin of appreciation narrowed when a
regalation satved =oiuaies the court determined to be part of private life. The ECtHR
held that e oo conh law was not sufficiently “necessary in a democratic society.
The ECOHE scob o - ow thiat socomy was a legitimate sexual orientation thus what the

sodomy laws provenl

i wus ar “essentially private manifestation of the human
» I |
personality™.

" Homosexuality in any jurisdiction ever wheee zlowed jﬁ'gcncrull)‘ considercd an ahnorryalnhchavim.:‘r
B1976) 1 LHRR 737.The applicant, M E{Enﬁtid'd”HdHd’).‘iidrﬁ, was proprictor of the Ptljblnhmg_ firm Stag_‘ze
1" in London. He published, among other books, The Litde Bcd Schoolbogk, the nngmralvcdnl:on of which
was alleged to contain obscene matcrials cul;u!utud to corrupt '||ls readers "wh:?h were to blc trom age 12
“wThe Court notes at this juncture that, whilst _thn.- ad|cclx:‘e necessary”, within th-f mumnlg of Article 10
para. 2 (art. 10-2), is not synonymous with '-imhspc.nbublc (cf., |n"An|cI.es 2 para. ..((nrl 2-2) and 6 para i‘
(arl. 6-1), the words "absolutely necessary” and "slngl} necessary ‘unc'l, in Article l,' para. | q.“m ‘ 1‘5.17.1: the
lm' . "1o the extent strictly required by the exigencies of the situation"), neither has it the flexibility of :{uch
E:;iz‘;sions as "admissible”, "ordinary" (cf. Article 4 para. 3) (art". 4-3), “u_scl‘ur' (cf. the Frcnch.tcxl of the

aoranh of Article 1 of Protocol No. 1) (P1-1), "reasonable” (cf. f\rllclcs S para. ‘5 qr}d 6 para. 1) (art
¥ pﬂlmg-lfor wdesirable”. Nevertheless, it is for the national authorities to make the initial assessment of
fhgrz:.ramy of the ﬁ.rcssing social need implicd by l'l'!c notion of "ncufssily'l"dig‘lhi‘s Bont;:t Available
mh_up:!f;hy_dm_-‘,-s_t:hltcou.in_t/,:»'.i_t_t:sfgns!nag;ﬁs;ur&b.mnys Zi=00 1-57499 accm;d 2.‘ Septem Lr‘...l hk; o
n.[_he..égdrl went on to say that within Europe, based on increased tnlerun‘cc \~1th|}1_(, (’"“I;m;\:\l’t"i kt:;fcz,sl?l 1,5
no longer considered “necessary or appropriatlc" to treat homoﬁcxluu! practices as mmym : !l.‘ this rruimlg‘
by consensus within the Convention communlly.. sodomy EIIS a privale scxu_al act bcl.\u.?en clg?:,mnnsld% l;‘l.b
was considered a core right protected under Article 8 which guarunlrccd rnghl 1o p‘r-nlfuc.hif.. %n ‘t ¢ tn .L:
hand the margin ol appreciation will be widcrwd when Ehc cmul't observes that there is restricted consensus
on a particular right or practice within the parties to the Convention.
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government aniab v, Switzerland™, Lucia D : i

owned school in G ahlab, a primary school teacher in a

observance of in Geneva, was :

of her Muslim faitl ~ve, was ordered to stop wearing a headscarf in

order on the obligations “in 1 while teaching in the school. Switzerland justified this

denominational neutrality” DCUmI:!)em on the education authorities to observe strict

The applicant brouight clai. ahlab sﬁhcadscarf, it argued, conveyed a religious message.

under Article 9 of the EC[TS to the hCIHR that her right to religious freedom(guaranteed

R) had been violated. The court considered the fact that there

was little conse ‘
nSU 3 ’ . e . 4
s among the Community’s States on whether religious scarf wearing [

was am '

appreciz?l?gr:,h'f“}:;gg\l:i Esr(l):t:;ledltinder Article 9 and so gave S:wilzerland a wide margin of

tpk haaanse ot the nesd (_:ra“ court had d_emed 'Dahlab the right to wear the headscarf to

oupils to b he need, 1n “a democratic society,” to protect the right of State school
be taught in a context of denominational neutrality, - a position which the ECtHR

agreed with.

- As seen, while the doctrine is useful for providing the parameters for gauging
“whlch human rights cannot be undermined in the struggle to recognise cultural relativism,
it also acts as a lcm?orary bridge between the two divides and has the potential to
eventuaily unify them. .

Conclusion

The purport of this work is to drive home the point that worldwide there is need for
human rights to czasr freep being mere prints on the pages of international instruments to
becoming a reaitty i < ver of prople. While universalism is considered beneficial 0
the realization of humas sighrs, the arguments of cultural relativism cannot be completely
discarded. This teads 2 vy nmviishie conclusion that there is need for other theories 0
bridge the gap betwesi wnversatisn and relativism. Two such theories: the feminist’s
intervention and minimalist appicach are recommended in this work. It is the opinion of

®
Vel
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the writer that a single approach 10 human rights protection would not be an ideal solution

and instead may require as increasingly evident a multi-dimensional approach or solution.

e —

™ pahtab v. Swirzerland, 2001-V Enr. Ct HR 449 . o
7 Another drawback may appear in the sense that the doctrine applies to ECHR Contracting Parties 1.€ State:
who have assented to the Convention. The challenge for universalism on the world level is that some

countries have refused to assent 10 those protective treaties, so there still exists the challenge of protecting

the citizens of those countries.

635

{



