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“There Is no property on earth that a’oesl not derive
pecuniary value from ideas

troduction _ . . . ) .
{;.ltellccmal property and real property are entirely different in that one is tangible and the other

i i itation.
is intangible but they are the same in relation to the benefits that accrue from tl}eal; gﬁ:ﬁfleomal
The aim of this paper is to reflect on some of the issues that a?elcom?;ﬁgttig ;?; et

> i i i wi t commercial exp :
roperty transactions with the aim of sho‘.fvmg tha . : i
}ganpbe ifealized from both. In tackling this, the paper se.eks to outline hma]or Lfgiad égznlsiiaﬁ:e
such as'mortgages, leases, assignment, licenses and outrlg]_it sale atnditﬂ f}?c[?aa‘,v 350 gropeﬁy
vhet : ftransactions as it operates G :
study fo show whether or not these form of tr: Rt
in int the law confers property rignts
n find a place in intellectual property law since _ ) e e
Z? value thPat we normally think of as being tangible things, occupying pliysical space, suc

{and or movable objects.’

Whatis Property? _—

Property me:[a)ns athing orthings thatare owned by somfl;c;d{.l 'l];ht_a \Eoése%rﬁjﬁilgi a‘l;li?;e; (;r:-t
ing i it de i e context in which it is bein . Na ‘

meanings ascribed to it depending on the con : 6 Brese e

i ivisi to moveable and immoveable prop

has provided for the division ef property in o B onetty
i i istingui it i 1 property and personal property .

English law further dlstmgulshes it into real p s, e

to land and those things, such as houses, bams,.an office b 188 ‘
f:;lif; b(t)ll;' hand refers all other things which are subject to individual rights whether they are

tangible or intangible®,

i distinction d personal property is rooted in history
for the distinetion between real property and perso. : L
grl!](? rzziésupon the different remedies available in the event of interference with a person's rights

k Twvai \ed in 2 Statemsent of Mr. L. Clemens, Hearing on §, 6330 & HR. 19853 hefore the Senate and Howse Comms. Uiz Petertts
L Mark Twvain argl o .

th C ass, Lst Sess. (1906) . )
l?\za;shglqgfaaffer. Understanding Copyright Law, l,ex]gll\!eal(;.s:E 3rci§gl 1995 pp. 19

Dietionary, Oxford Universily press, th edition 2001,

g)g(;fli]g:ri:]:;fﬂ-l W R,a%adc, Te Law of Real Property, Stevens, 4th E%.ZOOU 7p. 10
R..uue[ Sexton, Blacksione’s Study Pack, Land Law_Blackstone Press,SNQ H 5
Jclﬁl E. Cribbert, Principles of Law of Praperty, University Textbook Series pp.
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to property’. Thus because of the nature of the action, property which could be recovered by an

action was ternted real property, and other forms of property were categorized as personal
LS
property.

The division of property does not stop here but proceeds to distinguish between tangible and
intengible property. The former category includes items such as a car or television. The latter
category which is aiso referred to as a chose in action is capable of ownership but is not a_
' physical entity. Examples of this {atter form of property include a debt owed by one person to
another and copyright in an artistic work or literary work, the essence of such a right being the
power of the holder o prevent other people from exploiting that work without permission.

Intangible property is however as much property as tangible property in that its ownership can
be transferred from one personto another, : :

Private property has not only evolved from individual ownership to corporate forms, but its
main point of reference has also shifted from “real” to “intellectual” property, that js, fiom
material objects to ideas". Tutellectual property is the least respecied form of property in our
society mainly because it jars with some people’s traditional sense of what property is. To these

set of people, they live inthe physical world and the non-physical is counter to the intuitions that
lifeengenders.” -

" Whenever the word “real property” is used, reference is made to land as a (ype of property

owned by a person who is usvally in possession or has an immedijate right toreversion. Land has
been defined as “that which covers the earth surface (the top soil), the sub soil, things attached to
itand other incorporeal hereditament enjoyed on land””. Tthasalso been defired as “the earth
surface and everything attached to the earth otherwise known as fixtures and all chattelsreal [t
also includes incorporeal rights liike aright of way and other eascment as-well as profits enjoyed
by one person over the grounds and buildings belonging to another.”® As a fesull of the
foregoing, whenever reference is made to property transactions, there is usually the
presumption thatitinvelvesthe sale of tangible property only but this is not always the case.

In medern times, properties classified as intangible property inchude copyrights, patents,
designs, trademarks and trade secrets which are generally know as intellectual properly. The
coneept of intellectual property is one that treats certain intangible products iike physical things.
Thus, intellectual property rights give rise to a form of property that can either be assigned,
mortgaged or licensed.” David Bainbridge in his Iuellectual Fraperty text showed a
classification scheme for property and how intellectual property fits within this scheme, He
divided real property inte tangible and intangible, and regarded langible properties as thoss
which are immovable such as land, and intangible as easements. He further divided personal
property aiso into tangible and intangible propertics as well with tangible property as movable

7 Mark P, Thompson, Modern Land Law, 2nd Ed.pp.5

g Ibid. Mark P Thompson

] Tbid. Mark P Thompsor, 3

10 hng:lf‘\wvw.dmememerbaﬂk.cg.ulu'pap,ers/inrg]icctual-n;op;elm’ (assessed on 7/02/08)

1t Brad Templeton, 4 Radical Thevrvaf Property available at}mu'I,’mvw,icmgletcns.comﬂ’hradf(accessad 10/10/2007)
12 LO. Smith: Proctical Approach o Law o Real Property in Nigeria, Ecowatch Publications {Nig) Limited 1999, pp. 5
13 Section 2, Property and Couveyancing Law, 1952, whichis applicable inthe Western states,

14 DavidBainbndge, Intellectuad Property, Harlow, Eng: Luongmen 2002 Sthed, pp.2
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properties like a car, a desk, and a book, while intangjble properties include cheques, shares, and .
intellcctual property.” .

Intellectual property is a property in the legal sense: it is something tha.t can be qwlnted %nf (iiilrtl
with. Statutory forms of intellectaal property arc declared to be property righ s,h u el
common taw forms have been recognized as producing a form of propzrty right. In the passing
off case of Leather Cloth Co. Ltd v. American Leather Cloth Co. Ltd . the Court .of'Cham.:::rz
recognized that the claimant had acqu ired a property _i_n atrademark W_hlch v.vas Val_ld tx}{: iqmtyE.m
The basic reason for intellectual property and the right gfforded to its owners 15 ab atn]ﬂ(en
_should own what he produces, i.e what he brings into being. lfyvhat‘ he produces can e ta th
from him, he is no better than a slave. As a result of the fo_re going, intellectual propertyh_ls te
most basic form of property that can be owned or acquired because a man uses nothing 1o

produce itother than his mind.” o

Accordingly, the purpose of intellectual property iste grant creators or inventors certan:hkmdf; o:
exclusive rights on intangibles based on the analogy of property rights. .Of ;:I'Uurse1 ere is
general belief that there is no reason to extend teal property rights to intellectua property

rights”,

The term 'inteliectual property’ refers to a loose cluster of legal doctrines ghat l‘igu'la.te t?; uses 0];
different sorts of ideas and insignia.” The law of copyright pll"qtccfs various orlg.ma_ orms od
expression,” including novels, movies, musical. composmons, amst‘u: ex?lde.ssxons cand
computer software programs’ . Patent faw protects inventions znd seme kinds Dd‘ 15?%“?;3
Trademark law protects words and symbols that 1<:ien'[;‘fy2 3for consumers, the goods an .ser\;l t
manufactured or supplied by particular persons or firms™. Tradensecrf:t law 011(1 its pari p;tz ei:;ss
commercially valuable information (soﬁ-drink_ fonnulag, conﬂder&t_gal mz;r elt;,l]l'}g str m%ect;
etc.) that companies attermpt to conceal from ’thclr2 Pompetltors. The 'right of publicity’ prot
celebfities’ interests in their images and identities.

In England, the Trade Mark Act 1994 provides that a registered tradg mark is a property ri{ght
obtained by registration of the trademark.” The Act fur‘{h_er provides that once a m(eiucl ;s;
registered, it becomes a personal property. In Sc_otiand, registered trademarks z:re regar 1 bas
incorporeal movable property. The Nigeriva Copyright Actalso makes reference to copyrig

movable property that can be transmitted.”

13 Ihid David Bainbnidge.
16 186334 De Gl & 5137 .
17 (David Bainbridpe, Intellectual Property, Harlow, Eng: Lougman 2002,5th ed,pp. 10
id. David Baizbridge pp 17 _ ) . N
ilg .'EﬂﬁD:vle?;:icﬁm?eF’!:vper-ry, Progress and Freedom Foundadon. Center for the study of Digital Property a\aﬂ_ahlc at

i 5 i 1/2007) )
. tral infofarcluves 2008/02/real_vs_intelle.hon! (accessed on /1 ! ' )
20 ﬁ%ﬁﬁ;@ﬁr;ndﬁg;—‘ms af tntellectual Propertyavailable st wwvwd aw harvard.edu/facylty tfisher/ipthenryhiml accessedon 7/1 1/2007

21 Section 1 of the Copyright Adt 1988 provides forthe categrories of work which.are eligible for copyright proteciion.
51 " §seScction 1{1}and (2) of the Fatenisand Designs Act 1971 . :
23 Ses generally Sections 3,4, 5,10 ete ofthe Trademarks Act.

En Williarh Fisher Theories nf[n!cﬂec:ua!Pmpar!yava{lableat v dawharvard, =du/faculty/tfisherfiptheory Jium] {accessad on 7/1172007)

25 . Section2{1)oftheTrade MarksAct1994
36 Section 22 Trade Marks Act 1994 _ L
27 Section 114 1) Copyright Act, Cap 28, Laws of the Federation of Migeria2004. .
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Real estate or immovabie preperty is a legal term (in some Jurisdictions) that encormpasses land
along with anyt‘hing permanently affixed to the fand, such as buildings. It is aften IZc'msideand'
synonymous with real property, which is alse sometimes called realty, This is in 6ontfﬁst ‘Q;i?th '
personal property that is sometimes called chattel or personalty™ However, for technical
purposes, some people prefer to distinguish real estate, referring to the land and fixtures
themselves, from real property, referring to ownership rights over real cstate The terms real |
estate Ell:ld real property are vsed primarily in common law countries, Wh‘ile in civil la?v
Jurisdictions, preference is for the term immovable property.

Ownership of property in most cases goes hand in hand with possession

people tie up the concept of property with possession. This causgs coufusim?igg;}?:tg;y::g
and even intellectual property is really abeut control You want to own something so yoE can
control it and in many cases, you stil! want to control it even when it is not in your possession.”
Intellectual property is really about control. Yes, once putintangible form you havpe somethin
you can actually hold in your hand, but nobody pretends that the particular bits on a fleppy disg :
ortape, orink patterns on a page are what is valuable, The real value is Intheintangible.”

Inaddition to the above, under the various Acts™, once an application for intellectual property is-

made, property rights immediately attach and the property becomes alienable and can be

transferred either by assignment, testanientary disposition oroperation of the law just like any
other personal property. : '

The ownership of a property such as a land or 2 house connotes a sityation w
an absolute right on such property. Itisthe totality or bundle of rights w
and above every other person on the property.”
dispose of a land is not subject to the su
bevested in him.*

hereby a person has
hich a person has over
1ty.” Whes the right of a person to possess, tse and
perior righis of anothen, the right of ownership is said to

Where a person is regarded as the owner of a property, be it 2 real property as in land or a
personal property as in intellectual property, he has the right to dispose of it either by way ofan
assignment or give it away either conditionally through 2 lease/license or unconditionally by
way ofadeed of gift. He caneven destroy it without facingany legal consequences.

In Nigeria, before the pronué(l‘gation of the Land Use Act™ a person could have an estate in real
property either as a freehold™ or as a leasehold estate™, However, with the coming inte force of

28 Avallable at wwwwikipedia com (accessed on 7711 007y
2% . Available at wowawikipedia com (accessed on 7/1112007)

30 - Brad Templelon ARadical Theory of Propedy available at htin-/fwww t let
” T b3 v.templetons com/brad! (accessed  10/10/2007)

] Ri 3 : i

a2 '?'?:éleo;alﬂl(’siucli} Right Acr 1950, Cap 28, Laws of the Federation 2004; Section 10,1123 and 24 af the Patents Act and Section 26 of the

33 L0 Smith: Praciical Approach io Law of Reei Properiy in Nigeria B icati i) Limi

% L v()iurw!ﬁﬁnmi(wm) lN{NIR(pt lféij]gp, é'\.sﬂzzemv,J:ccnwan:h Publications (Nig) Llnu.ied 1999, pp. 14

35 Cap 202, Lawsofthe Fedoration of Nigeria 2004

36 This is also known as the fee sim.
land, See Alli v fewsebiala (198
Publishers, 1994 _pp. 1

Second largest estate known in law. Osimini 1.Uche, Modlern Law of Lanciord and Tenans i MNige

Ple. It s the largest estate possible in land and its owner can g i
. : sible in grant a lesse to another out of hisown frechald
SV MWLR (pt4) 630 at64%; Osimig 1. Uche, Modern Law of Landiond aud Jenoni in Migeria, Pam Unique

37 ¢
rice, Pam Unique Publishers, 1994, pp. 1
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the Act, ownership of freehold estate ceased to exist as the Acf;_.vested OW[IG[ shq? ;j:ﬂ;gn;il lﬁtﬂ;‘?
Seate.™ It should be noted that there exist under the provisions oi{ t?e Ewl ;interest 1! Eﬂe ot
occupancy' which is the right held by former land ewners who had freeho o sionit o
land or property by 1978, There is also the eXpress right of 'oEcuI;anpjil i e
individuals who acquire property after the promulgation. The right of occup . ;,150 videnced
by a 'certificate of occupancy'.”  The occupation and use of real pfopergy can e

40 i :
ways, either as an owner or as a tenant. L =

Intellectual Property Rights (IPR) are the rights of the owmners of Inteﬂccltual“Pr(t)p:lﬁ); oio ;:1;[
exclusive use of that Intellectual Property,” so an}fr persio? nfhco n%;ln;r::)t;z rltl;'teri ;}Ttuis t;t)x ) Ifegal
i in it. T i ntelle
owns the rights in it. The status of ownership of aa i
iti i inventor or trademark owner) receives ativ
recognition a person (i.¢. the a_uthqr, iventor e totfully cxplo e s
efforts. Such right of ownership gives the individual involved, the e o
y i i |t of his creative and inventive efforts

tntellectual Property, since it evolved as a resul! ;

h[;ls aright to 0\5:1,?2:11, license or bequeath the intellectual propertyl in much the Sa@e way as a
real estate can be treated. ™ =

Transactions on Property

Assignments ‘ o
i i$ a transfer or marking over to another of the whole qf any property, rea

i bl ey £ of any estate or right therein®. In Real Property, an
ersonal, in possession or in action, or Lol .

}ajssignmcnt oicurs when the owner of a property, also knownﬂas thz iz:jsus; %g?&fﬁ;ﬁ ::Sf?:l)tlgixg

: i is interest or the re

catled the purchaser or assignee, the whole of}}ls 51 1 e

without retaining a right of reversion”. In this mstanc‘le, iht}e person ?t?}zeer;zfetci)nlﬁ\rflz 1?&%;0
i the legal owner o

his property totally to the purchaser, who becgmes ! : ho

canpsugs;g]uently exercise acts of ownership. Once an assxgr'm?ent ocfc;n's; tt_lfh?l\izr;xisrm .

maintain an action against all, who trespasses or does any act that is inconsistent wi g

ownership including the former owner.

o In In'.u.;llectuai.Percrty, an assignment involves the transferlof the title in a Chi?Sfj in gﬁfﬂ }?lgs
: the ownership of copyright is transferred to another (the Asmgnee) by. means Ci tz}s :et dwhichis
signed by or on behalf of the previous gwner of cop.ynght (the Ass%x}o_r). 4 i ki
ownership of intellectual property rights from cne entity totaglo(tjk‘letr' an i:St h1; c?f:;l; Z%uexcmswe
i iti i is i i t must be distingu
in writing and signed. In this instance, an assignmen _ : f
license v%hich is similar in many practical respects, but which does not involve the {ransfer of

titde.”

38 The authority to grant ownership of land1s vegted in the State Gowverior, Wh;olz):;s to give the consentto assign any propsrty within the state
ea : or,
2t 02, aws of the Federation of Nigeria, 2 ) ) . ) it
13 ?’;‘:llgsvga ?\f-l:?:hl-f:gdu}‘a’i:ﬁ:hﬁ?g Emd tenant relationsbip in Nigeria varies depending on each particular State. See for instance.

b 5 i
Cotrol and Recovery of Residential Premises Lavw of Lagas State 1997 Landiard and Tenant Edict of Kaduna Stale 1990, Landlord an
outrol an
Tenant Edict no 4 of Rivers State 1988, I ——— .
i i s pm At Sectio ; I ~
i}’ ]S};";“DT 91?;5 ﬂﬁiﬁi‘:ﬁ?&;&g’:ﬁ?ﬁ'ﬁJﬁﬁﬁﬁi&;ﬁiﬁl:ﬁm. ausralia povaustrateriesfasimnmen himl (accessed on 7/11/2007)
2 ustra i L’_ # 1 gg'

gi ?lal‘\?ks L'awbDe}mrf?}??i}a]ngdﬁIi};:iglgigperson could assign the whole of his frechold or leasehold interest in land. ‘The position is different
n Nigeria, befo .

der the Land Use Aclas na absolute litls Lo Iand exists under the Acl. See I O Smith! Prucncaf}ip[irmacir lﬁé:::s;{ﬁeﬂiﬁ;u;%gn;y}':;}g:vm,
E;n;:at:“iw P?hli::;ous(fiig) Limited 1999, pp. 113. Al aperson 1\({\3855;;993'&(5 and l;:i;z:r::;iss?iinﬂam e e
i g ellee : fow, Eng: Longman 002,510 ed pp xivi, 5 b 2 ssig
o Da:xledrslill Lap“;-?;‘:\dl;’?x];r:’c“}:g:{ﬂ'gféfe';ﬂﬂiu';ﬁ; l": anuhmrwh%la 111 the case of a license, he only allows another person to use the property for
e 5 : an
somelimesubject to the fulfiflment of certain conditions.

178

LASU LAW JOURNAL

Assignable intellectual property rights include, among other things: copyright, patent or
trademark registration or a pending patent or rademarlk application, unpatented inventions and
designs, unregistered trademarks, trade secrets, certain asexualiy created plants, semiconductor
mask works, commercial publicity rights of a person's name or likeness, and the rights to pursue
protection or enforcement of any of those ri ghts domestically or in other j urisdictions.*

There are however some important legal technicalities that go along with certain types of
assignments. For instance, an assignment of a trademark withaut the transfer of associated
‘business goodwill' can be fatal (o enjovment and enforcement of the trademark. Similarly,

imperfect assignment of inventions by all the involved inventors may undermine future rights to
enforce a patent.”

Thus, in the context of trademark law, assignment is where the rightsto a trademark are sold by
its owner to some third party, A trademark can be assigned from its owner to any third party as
long as the goodwill (the value and name recognition) associated with that mark is alse
transferred. Most courts have interpreted this as a requirement that the assignor sells its related
underlying asscts, o ensure that the standards of quality remain the same (for example, a valid
assignment might include the assignor selling the equipment it uses for making the related
goods that are sold with the trademark, or the details of how to make those goods).® Where a
trademark is assigned without the underlying goodwill, this is known as an assi gament in gross'
and is not considered enforceable or valid. In fact, ifanassignment js in gross, the trademark will
bedeemed abandoned and neither party will have any rights in the mark.

:
i 2

Within the context of patent law, an assignment is when the rightful owner of a patent, often the
inventor of the invention protected by the patent, transfers all of his rights in the invention to
another person. That other person then has all of the iegal rights granted by owning a patent,
meaning he can prevent others from making, selling and using the invention. An assignment in
this instance is done by having the patent holder prepare a formal assignment which is filed at
the Patent and Trademark Office. The formal paperwork for the patent will then be altered to
indicate that the patent has been assipned to anew person orentity.”

Assignment in the context of Copyright can be thought of as a disposal of the cepyright by way
of'sale, hire, or by will.” The present owner or assignor can assign the copyright to another and,
such assignment must be in writing signed by or on behalf of the assignor. However the
assignment arid other transmission of copyright need not be total or absolute, if can be partial.
The assignment or transmission of copyright can be limited either in terms of the things the
copyrightowner can do, or in terms of the period of subsistence ofcopyright.”

46 What {s an assignment of intellectual property htp:/wiki answers.com/Q/Whal is_an assignotent_of intellectual_propedy (accessed an
he 5/112007), :
a7 Section 26(1) Trademarks Act; Cap436, Laws of the Federation of Nigeria, 2004,

48 ttp: e quizlaw.comtrademarks/what_is asgiEnment php (accessed o the 971 1/2007)
49 Td

Sectian 11 of the Copyright Act Cap 28 Laws of the Federatian of Migerta 2004.
David Bainbridge, Inteflecrvat P'roperty. Harlow, Eng:Longman 2002 5th ed pp. 84

51
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: (14 32

e m'td'Leasc'Sis otten from the Latin word “Licentia” wh_ich mea‘nst grzed;gg n?;
Tl}e Wof,dsz Ll-Cﬁl'lse l'fi] rivilege in the form of authority or permissiotl glanbe wrgugﬁ” ©
o Pe_l‘S;)S orp erform some acts therein which would otlhe.rwase_ e R
e premjlf’l'hus Z “license” in land law is ordinarily a permlsslxonlgi\éené i)t/ Crgates "
e tresl}i')ass.sor to another (licensee) merely te do somethlpg. on the ar;_ a}.lse P
known as-the lcen- f the licensee.” Similarly, in the field of mumciggl 1a‘\‘ar, a _1051 S
pmﬂ?bged“;sfﬁ;c;;;it to do that which otherwise will be unlawful,”” or “a formal p

?:?051:; ’lthz proper authorities to do or performan act.

isti : business agreements in
icensi ts are distinct from other :
al property, licensing agreements | i e g
gnd;ernlgilli:gt&hi?e tﬁe 1Zter generally deals with taugble -?;?S(;J:;daggﬂned e ot oo
lilfense agreements convey rights to imangxblc_ptropelgys St;lscs e ton oTomere ®
= . -
iving value solely from proprietary p
technojogy and deriving va

! ICENSE dLree are 5 Q ac CENse ﬁg[eell enfs may be BXPIESS o7
. g \ 1 ONntr: tS, . ‘
ents are con racts. A\ Wlth a f d d d by 8}
1 ! 11‘5(& Ille [lddi 1 nﬂl llC 1152 agree]neﬂt 153 dOCulTl 11t car l)‘ g
un . Tic & e . 53 careit drartec a R 1& b h

37
parties, but a license agreement may beoral.

. 7 £ N 1 .
i : i roprietary interest wha‘_[soe\ gras hfa is only
e Fhe hce‘n ‘;leziﬂ%ftiztpﬁ?;;rrt?i?t/hi ii};ensor based on the lic;fnifis }t):e n;lisss ;:2
o e 1'1{:;}1‘1 is absent; the licensee is nothing but a trespasser. /{\ﬂ t ﬁhme e
g = Pel’mliﬁ_ more Hc however has aright to possession againsi the o
i dm%) can ;‘.uccessfuily majntain an action against any plsart L
except th‘e licensvs s 1 55° ‘Licences can be created for a fee or grz_ﬂmtouslyf _u ezat_lon Lis
D T fon g tll‘l ei te is not passed to the licensee. However In cases Oh'l evc‘)emove, 15
O e eoion asonable notice and reasonable time to enable [ move his
liccnseej st be giweél M'rthat constitutes teasonable notice is however a question o hat
R et tances of each case.” It should however be noted thafi ewj:g in 5reemem
e s g ant(; a lessec is shorter than what is provided for un ell ]F Zﬁsor fmn;
e 1o ontiled gw'encl mages for loss of earnings as he cannot restrain the 1ct s
i 'he i e sionor ue%lim for trespass.” Where however the license és & gt;ra u;mwe hi;
eﬂtefill%) mto\?;cszzssaltog:}rr Stime and the licenses would have no option ut to re: :
it can be re )
possessions immediately.

001pp. 4.
i . cements BNABooks, USAdihed 2 }
: 1IN @ afiing Pafei! chen.?eAgh.\.mr.Jh‘s' hi Y o 1999, 0p 233,
2 Bria; i }]anli‘nwslcj{‘zigjx:il;Pﬂ%«c;?gégi’ripeiy in Migeria, Ecowateh Publicatians {Nig) Limite
53 th. Pract ¥ g ! !
;i %‘{Sr'bjrl(IT?Tiffany, The Law of Real Properiy §829 (3rd |=,11:!9 179539) |

: Blanie v. Stie Bd. of Pub. Ras., 131 4, 631, 642 (R,I 26). o drrecments BNABooks, USAdthed S5
- I};{ aG Ei-'l;n%\'uld and Dennis P O Reilley, Drafting Medent License A8
56 rian G. 5 g H A

id Bri ¢ dDennisP. O Reilley, pp A -
2 [hld-Eﬂa"GrBTFHS\Uadaﬂ ‘ i E smab v Shell Petraleum Development
2 oy !‘Jluh”;i(;:%lizi[all?%A];iojff T)Ajniubﬁ {19984 NWLR (pt 545) i?:ﬂ.gh;é(g{méhaplers iand3.
”* o ((jihﬂdgr'iﬁ;wgw';_ i'(uzpl 289351 2. Chianu E, Law of Trespass to Land and Nuisance, - .
Company(179° 2 =5 e o
7 v (38, Ofiivant Lid(1969) TALLWLE pp. —

gg {S)é‘edlrgl‘;ﬁs:o; TinSweith v Best A_f'mcanfmiu pes Lid (197616 CCHC) at pp
62 Adng vOlkusedun (19754 CCHC T pp 517
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As for Intellectual Property transactions, a licensing agreement is done in the form of a
partnership which exist betwecn an

intellectual property rights owner (licensor) and another
(licensee), who is authorized to use such rights in exchange for an agreed amount (fee or
royalty). A variety of licensing agreements are available and they may be broadly categorized ag
follows: Technology License Agreement, Trademark Licensing and Franchising Agreement,
and Copyright License Agreement ' ' -

Inthe instance of patentlaw, alicenseisana

greement between the owner of 2 patent and another
person or corporation, where the owner

allows the other petson to make, use or sell the protected
inventicn. However, for licenses under Copyright law, the copyright owner transfers something

less than all of his exclusive rights ina protected werk to another party. This can be through-the
transfer ofjust some of the rights (for example, the right to distribute but not the ri ght to display)
oratransfer of nonexclusive rights {for example, the new party can distribute the work, but the

copyright owner can also eentinue to distribute the worlk). Unlike an assignment, a license does
not need to be written or signed by the copyright owner, althougls it should be, The provision of
the Copyright Act concerning licensing is set out under Section 10.%

It should be noted that in intellectual property generally, there can be exclusive and non-
exclusive licensc. In an exclusive license, the seller retains ownership of the intellectual
property rights, but licenses a set of rights over the intellectual property rights to a single party
for their exclusive exploitation while in a non-exclusive license, the seller retains ownership of
the intellectual property rights, but licenses a set of rights over the intellectual property rights fo

one or more parties.” Where g third party performs certain acts without the permission of the
intcliectual property owner, such act would be illegal

A practical distinction between rea] property transactions and intellectual property transactions
is inthearea of leases. A lease isthe right to use or occupy property given by the lessor to another
person, who is called the lessee for a fixed or jndefinite period of time. In a lease, the lessec
obtains exclusive possession of the property in return for paying the lessor a fixed or
determinable consideration (rent). From the above, it can be deduced that because intellectual
property is intangible, the permission that is granted to the person whe wants to uscthe property
is alicence and not 2 lease since in most cases, the Intellectual property owner still retains some

control over the property granted to the other party and to create a leasehold, exclusive
possession is important . -

In real property transactions, a lease which is otherwise known as a term of vears is the second
largest estate that can exist in law.” t is the grant of a right of exclusive possession of [and to a
person called the grantee/lessee for a deter:

minable term or a fixed period which is usually [ess
than the term that the grantor/lessor has on the land.® The lessor or landlord usually has a right

63 CopynightAct 1983, Cap. 68, Laws of the Federation of Nigena 2004,

64 Nigel Atkinson, Ownership in Outsoursed Software Development Projects Neoworks available at wwnwneoworks com/articles/himi
(assessed on 7/11/07) 3

65 CityofShrevepont v, Brisrer, 19412.615,620, 194, 566, 567

(1939)( quoting 3 word & Phrases 987 (Sthseries)
56 Smith LO; The Law of Real Property in Nigeria; LASU, Isted. 1995 atpp. 114
67 Seclion 3(1) (b) Property and Conveyancing Law. The fiy

rst estate recognised in land law is the fee simple, which is also known as a
freehold estate. Osimin I Uciie, Madern Law of Landlord an.

dTerant in Nigeria, Pam Unigue Publishers, 1994, pp 1.
68 PandsiaCo. Lidv Nicon Limited(1982) 9 Scpp.1.
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of reversion as he does not convey his whole interest in the propetty when the lease is being
created. A lease may be created either orally or by deed. Where a lease is for less than three

years, it may be created orally but once it is for more than three years, it is usually created by

deed so that the lessee can acquire a legal estate in law.” The lessee in this instance can even sub
lease part of his own lease to another, who 75 known as the sub-lessee. The right to sublet is
however subject to the covenants that are contained in the lease agreement entered into by the

peu‘ties.m

Mortgages ;

A mortgage is 2 legal or equitable conveyanece of title as security for the payment of debt or the
discharge of some other obligation for which it is given subjecttoa condition that the title shall
be reconveyed if the mortgage debt is liquidated.” A mortgage has aiso been defined as a device
used in creating a lien on rea! estate by way of contract. Tn this instance, the mortgage is the
instrument that the borrower (called the mortgagor) uses to pledge real property to the lender
{called the mortgagee) as security for debt (hypothecation).72 In mortgage transactions relating
to real properties, physical possession or conveyance of the mortgaged property is not
necessary” s the mortgages through the immovability of the mortgage property has a firm grip
on his investment. The mertgagee is in some situations allowed to collect rents and profits
which accrue on the property apart from exercising his right of sale to satisfy the debt owed by
the morigagor in case of default of settlement of the mortgage debt. '
i the realm of intellectual property, a trademark can he used as security for a loan. Where
{rademark is used as security, the mortgagor has a tegal right fo the trade mark until the loan is
repaid. In this situation however, the mortgagee or the mortgager will need to register the
mortgage at the Trademarks Office and notice of the registration would be recorded in the
registerof trademarks.” Aswith other forms of inteliectual property, patents may be morigaged
or vest by operation of law as other personal proparry.75 A mortgage of patent property passes
‘ownership therecf (o the mortgagee or lender and when the mortgage debt has been satisfied, a
retransfer of the property is made from the mortgagee back to themortgagor.”

R OSSR R,

63 Ses Cowlamers(Nigl Lichy Niglasen Lid {} 97934-6 CCHCI 290

20 Where the lease ayreement is silent on the right of the lessee 1o sub let, the lessee can sub let and the sub lessee will not be a trespasser but a
tenant of the head lessor, Hill & Redman, Law of Landlord and Tenant, L6th Edition, p 537, Where 2 covenant ot to sub let is inserted 1o the
lease agreement, and the lessee sublets to Another, then the lessorcan bring an action for forfei ture of his interest in the propeity as arssuitofthe
breach.

71 Lord Lindizy M. R in Santiey v, Wilde{1899)2 Ch. B.474 [quoting Smith 1.0, The Lowaf Redl Property i Nigeria LASU, 1st ed.1995pp. 147,

72 Morigagessvailable at wwvibambgoweb _comyarticlerm/yhem) (asscssed on 7l 107y

73 Before the fiftesnth century, morigages were usually created by way of a pledpe whereby the property was usually physicelly conveyed to the
mortgagee, who held thepreperty inlgssthe mortpage debt was satisfied.

74 ATradesmark ean be used as security becavse itis an indefinite forn of intellectual property ifitis not ahandened.

75 Op.cit David Bainbridee pp. 381

76 Assigimentand Licenses, available athitp/fAanowus; JLo‘grpvr’wabfof{icesfpacfc._\mIgenaral/‘assii:m.htm (assessed on 23/02/08)
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Outright Sale

The sale of a property is usuall i
y accompanied by the transfer of title ‘o that
szﬁrl:rtolthe buyer. In sales transacti(_ms, the sale is recorded by a sales receipt [l]’]g)rp Seor;[r{efmm e
gt'ﬂonIa {Jropcrty, such as automobiles and original works ofart, ownership i.s memori ?pzsl?f
itle. In anded property, assigniment is the usual way of transfer of property T
Outright sales is the most straightforward ofall intellectual property rights transacl;ion in which

the uanStrICfEd OWIET ShIp OI the ectua operty a & I
; mlell i i
: l . . 1 f P “cl-‘lis IS aSSlgn d or an agl eed

Conclusion

2:1 g{ﬁ iguel ;iesgf this ebsse}y, we have triaq to establish that property law, both as it exists and a$ it
e 1:3 n;il);me 1r.1terpretecl‘ as e]thgr real or intellectual property as long as the parties
adapt & tramaC%ions es l'nt:I?]‘VEd in creating, defending, and exchanging property under the
varou inteil;;ctuai) ispt?si lthb (Ljr_z law. A common ground for both types of property (i.e whether
e i Df:z 1 e different kmd:s of commereial transactions which was hitherto felt
o P ooy bcl S};;gg:;‘;yna;i? Z};;;s; a(lildhcan })le carried cl);it under intellectual property.
p ; 7 ow depend heavily on intelfectual property rights and a
growing percenfage of the legal profession speci 5 in i i i
lawmakers th roughout the world zfi)re revising t}ljleir?E]Itzi’j?egzulgltglrlsgeg-igr\sg ?T”Y d_ISPmes Whl!e

77’ The history of the ines i i i y
Y se doctrines in the United States -- and possible reasons for their growing importance considered in Wilkiam Fisher

“Geistiges Bigent i - > i
& pentum  sin ansufemder Rechisbereich: Die Geschichte des Ideenschutzes in den Vercinigien Staaten” in Eigentum im

intemationalen Vergleich (Gottingen: Vandenhoeck & i P
feoursepages/tfisher/iphistory hrml) (aSSesscdaoiSISIURZ?é’;]E.ChL e ‘
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