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Heightening Political Awareness, Legal
Education and Judicial Independence for
Sustainable Democracy

Gbadebo A. Olagunju

!J vidual judges to hear and decide the cases that come before
them, free from interference of any kind. Its independence

will be a cornerstone of the Nigerian legal system. The principle
will be upheld as a fundamental éonstitutional right. An indepen-
dent judiciary has long been recognized as the foundation upon

which true democracy rests, because it allows judges to make im-

J?UDICIAL INDEPENDENCE IS THE COMPLETE LIBERTY OF INDI-

partial decisions, without fear of dire consequences. This is im-

portant because public trust in the Judiciary depends upon soci-

etal confidence in the impartiality of individual decisions.




Biodun Akinpelu / Centennial Epoch; Memories and Legacies of the Nigerian Stale

Introduction

“Every nation has the government it deserves.”” This was a com

mon 19th-century saying often credited to Joseph de Maistre,

a French lawyer, diplomat, writer and phﬂosopher.3 The saying
became popularized in the United States in the 20th century by
Alexis de Tocqueville thus: “In a democracy, the people get the
government they deserve,”4 without much credit to de Maistre,
The purbort of this statement is to the effect that the people are
responsible for the kind of leadership they get, since the power
of choosing their leaders through the electoral process in a demo
cratic setting lies with thefn. If the power is exercised judiciously
and wisely, they get good leaders and consequently good govern-
ment; but if otherwise they get bad leaders and bad government
and hence become victims of their choice.

It is from the above premise that we discuss the issue of
heightening political awareness, legal education and political in-
dependence for sustainable democracy in Nigeria. We take height-
ened political awareness here to mean increase in the awareness
and the consciousness of the people toward their political respon-
sibility in the Nigerian polity. If this is the case, how can legal ed-

“ucation and the independence of the judiciary be used to sustain
this awareness for a stable, sustainable, long-lasting democracy
and good governance within the nation, which will benefit the
masses?

This work will be discussed in two major parts, namely: Le-
gal education in Nigeria, and the judiciary and judicial indepen-
dence in Nigeria. The work will conclude with suggestions and
recommendations on how these two can pave way for a sustain-
able democracy in our country:.

- AnL o

WU 7 U R T T

Legal Education in Nigeria i o
In order to fully grasp the meaning of this topic, it 1s importan
for us to understand the history of legal education in Nigena. For

. . . ¥ ‘ N
this reason let us go into a bit of historical discourse concern g

legal education.

a. History of legal education

In 1861, Lagos was formally ceded to the British Crown un-
der a treaty of cession. The following year, thfe c.olony was annexed
as a settlement under tlglze British administratlon. and a court was {(
established there. By 1963, the administration introduced Engr)
lish law into the Colony of Lagos, with effect from March fl, 1863.
In the same year, the first Supreme Court, conferred with both‘
criminal and civil jurisdictions,' was established for the Colony,s

thus began the journey of the introduction of the British-type le-

gal system into Nigerian society.6 The implication of this was that

the system had to be serviced by legal pr?ctitioners who muit_
appear for their clients before the courts, since these weret .pUl(;‘.
ly formal courts requiring special procedures for presenta mi\hat
arguments and claims. The reality on groufld‘, however, was :
there was no structure in place for the training of l-egal p<.ers‘orlx.
nel to meet this task; thus, as noted by a learned writer, this role

had to be filled by persons not trained in law but who only ac-

the law in the course of working as

quired some knowledge of .

1 law offices.
court clerks or clerks in some
This situation went on until 1876, when the first attempt

at regulating the profession was made by a Supreme Court ordi-

nance passed that year. Under the ordinance, the Chief Justice

1 ice as barris-
was empowered to approve, admit and enrol to practice as ba

» 417 «
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rs and solicitors in the Court such persons as shall be admitted . ;
gocial, cultural, economic, and educational circumstances,

as legal practitioners in the United Kingdom. Three broad cate- 11
pories of persons who can practice law in Nigeria were also laid g b 4 b
IR S intioe a0 lows: Another learned scholar argues elsewhere that the non-estahlish-
e g(::::l :Sa"s"zz:z‘;in:rﬂ;?iz?tpraitice law in Great ment of a formal training school for lawyers in Nigeria wa ; a de-
. ors: liberate British policy to ensure perpetuation of colonial’sm, es-
2. Persons who had been articled for five years in the pecially with the perceived threais lawyérs (as elites) co'1ld pose
office of a practicing barrister or solicitor residing to such a system of governance. According to him:

within the jurisdiction of the Court and who
had passed examination on the principles of law
prescribed by the Chief Justice.?

I daresay that the non-cstablishment of such training insti-
tution in Nigeria thein was a deliberate policy of the Tiritish
to ensure a perpetration of colonialism and subjugs tion of

5 dara 3
3. Pe l»"().nS of good character who had acquired some the local populuce-.l“'
working knowledge of English law. These could only
be admitted f : : ' 1
or a renewable period of six months. " These same sentiments were earlier expressed by Yash Ghai in
'I‘( wrefore . 3 . . " 1987.

) therefore practice law in Nigeria, you must be British-trained The British coioniai authorities had a d ted fear of
and be accust b : e British coioniai authorities had a deep-s¢ ate ‘ear 0
regard to theorr:d;() B;tlsh. law and lega} system without due jawyers. The Indian nationalist movement ha | been led by
hi " ¥ _ uliar Nigerian local environment and needs. Jawyers, and the British, anxious to forestall 1 similar chal-

sc : , o .

‘( ()'n inued till even after Independence in 1960 and it had a lenge in Africa, discouraged the training of 2 frican lawyers.
lot of disadvantages, as rightly noted by a learned scholar: When institutions of higher education ca'ne to be estab-
The ves . . lished in Africa after the Second World V ar, law was con-
gnl( DD; E)?gsls?c?i imnalglfe:n.a w;t?rshed in the history of the le- spicuously absert from the subjects offe ced. The primary
cal facility for legal fdu:z;ti ¢ c?ret‘;lhat ki sk method of entry into the legal profession was through qual-
s 9n in the country. Consequently, ification in England as a solicitor or br rrister, but the co-
ia3 -s e C-ODSISted ST ae il S P lonial authorities refused to rovide f cholarships for law
s l(!qu?sue fraining in England and had been-ealled to In East African cornt;ies w:ich we' e based t: a si niﬁ'-

the English Bar. On their return to Nigeria, they were en- & woltuih th ‘ ) t;t' o - Ak (witi th
IR SR Ipes panciltinecs. One major disadvastegs i3 'c::ni(;ra:: (;:vor:d Pna:u\ic::n ’ : )::'}:ch:an :coenomy) th:

1 ants 1 sector ; , this

that system was the fact that although Nigeria had gained

political independence from British colonization on Octo- meant that few Africans trained as [awyers. In West Africa,

ber 1, 1960, alien Westminster legal education was imported Whers ccom')mlc developmer.!t war. based on A.frican il
wholesale . . . without due regard to the obviously differing ant production, t'hele wus.pnvate' n'moncy for higher educa-
tion. some of which went into tr7ining lawyers. In 1960, for

example, there was only one Af ican lawyer in Tanganyika

»418 <
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(as 1t was then known); only 10 out of 300 qualified lawyers
in Kenya were African, while in Uganda the figures were
20 out of 150. In West Africa there were 1300 African law

yvrs.”

This was the situation until April, i959 when the government set
up a committee on the future of Nigerian legal profession headed
by Mr. E. I. G. Unsworth (a Briton), then Attorney-General, with
the terms of reference to:

.. consider and make recommendations for the future of
the legal profession in Nigeria, with particular regard to le-
gal education and admission to practice; the right of au-
dience before the courts and the making of reciprocal ar-
rangements in this connection with other countries; the
setting up of a General Council of the Nigerian Bar; the
powers and functions of such a Council; the institution of
a Code of Conduct; the disciplinary control of the members
of the profession; and the principles to be applied in deter-
mining whether a member of the Bar should be prohibited
from practicing in Nigeria.

The committee’s report was published in October 1959 and it rec-

ommended, inter alia, as follows:

a. Legal education should be provided locally and
adapted to the needs of Nigerians;

b. faculties of law should be established at the
University College Ibadan and in other universities
to award degrees in law;

¢. alaw school should be established in Lagos to
provide practical training for law graduates; and

d. auniversity degrée in law should be an essential
requirement for legal practice in Nigeria.'?

> 420 <

The above recommendations gave birth to two laws needed to es-
tablish the training and practice of lawyers in Nigeria, as follows:

a.  The Legal Education Act 1962'%; and

b.  The Legal Practitioners Act 1962.1°

Also, in consequence of the recommen'détions, faculties of law
were established in the following universities:

1. University of Nigeria, Nsukka, .1961;
ii.  University of Lagos, Akoka, 1961;

iii. University of Ife (now Obafemi Awolowo University),
Ile-Ife, 1962; and

iv.  Ahmadu Bello University, Zaria, 1962.

These then became the pioneer faculties of law in Nigeria, vested
with the responsibility to train the first set of indigenous lawyers
with local content in the curriculum. Today the numbers of law
faculties have increased to over thirty with most states having
their own universities and a faculty. With the deregulation of the
education sector, private@ universities have also sprung up, |
some with faculties of law. In Edo, for e)):-'émple, there are two of
such faculties at Igbinedion University, Qkada, and Benson Ida-
hosa University, Benin City.

The Legal Education Act 1962 also gave birth to a body
called the Council of Legal Education, charged with the gener-
al responsibility for “the legal education of persons seeking to
become members of the profession” in Nigeria. In order to ful-
fill this responsibility, the Council established the Nigerian Law
School in Lagos in 1962 to run a one-year course of practical train-
ing in practice and procedure relating to law. The school took off
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in 1963 with 9 students. The number rose to 225 in 1973. Today,
the school has well over 4,000 law graduates from all over Nige-
rian universities in its enrolment annually. It was this enrolment
upsurge that necessitated the decentralization of the Law School.
Today there are four campuses of the school spread all over the
country: Abuja (headquarters), Enugu, Kano, Lagos, and lately,
Bayelsa.

In spite of the decentralization, it is worthy of note that the
main objective of setting up the school (the provision of practical
lega' training) remains unchanged. Eri rightly observes with the
cominent thusly:

The training at the Law School was and is still meant to de-

vote quality time and attention to practical application of

t1e law on the field as opposed to theoretical exposition of

the law as learned in the classrooms. Toward achieving this

result therefore, emphasis is placed on those subjects not

taught in the universities and which subjects are sine qua
no to legal practice.!”

b. Entrance to the Bar

After having completed the four- (direct entry) or five-year
(O’level) course in the university, a student is awarded the Bach-
'| elor of Law3 (Q?B) degree. Now referred to as a law graduate (not
a lawyer ye1), this degree qualifies the holder to apply to the Law
School to ur dergo the one-year course of practical training afore-
mentioned. .\t the end of the training, the candidate sits for the
bar final exa ninations. On the successful completion of the ex-
amination, the student is called to the Bar, issued a certificate
of Call to Bar, 18 and enmﬂed as a solicitor and advocate of the

>422 <
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Supreme Court at a grand ceremony anchored by the Bod
Benchers in Nigeria.'? 1t ig at this stage that the person car
said to have obtained legal education and deemed to be calls

lawyer. The certificate entitles him to practice law In any cout
Nigeria.

The Judiciary and Judicial Independence in Nigeria

The Judiciary is an arm of the legal profession. It is indeed an ¢
shoot of the Bar It is sometimes also referred to as the Ben
Without the Bar, therefore, there can be no Bench. It is fr
the Bar that members of the Bench, or the ju‘diciary,
Therefore, there must be, first and foremost, a Bar in existen
before the Bench or the judiciary is formed in the legal syste
of any country. On this we will once again like to revert to retin
Justice Eri, when he rightly observes:

are drav

I call the Bench my secondary constituency because the
Bar is indeed my first and primary constituency. You would
all agree with me that the Bench is an offshoot of the legal
profession. Members of tlge Bench are first and foremost
members of the legal proféssion. They are products of legal
education. The Bench is the younger brother of the Bar. 2°

It is from the above prernise‘_that we discuss the Judiciary i
Nigeria. ¢

a. Role of the judiciary in governance

The judiciary as the third arm of government ig regarded as
the bastion of justice and the last hope of the common man. Hig
tory is replete with instances when it was the judiciary that saved

the situation in the face of obvious anarchy, chaos and breakdown
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of law and order. This is why at every turn in the history of na
tions, it is only fearless men of integrity that should be put in the
Judiciary. A rotten Judiciary will immediately be destructive to
the nation. If the Judiciary is corrupt, the nation will be corrupt,
Not only that, injustice will permeate the land. Soon and very
soon anarchy will set in.

Where a judge cannot deliver judgment based on the facts
before him, but goes ahead to refy on sentiments or extraneous
issues as a result of externai influences, either from the other two
arms of government or from any quarter whatsoever, then the
rule of law is under threat in that country and the rule of force
1s bound to set in sooner or later. Therefore, the entrenchment of
good governance, the bedrock of sustainable democracy, depends
largely on good, upright and incorruptible judiciary. The dictum
of Niki Tobi, the erudite Supreme Court Justice, firmly supports
this view when he declares thus in Eriobuna v. Obiorah?!:

A judge, by the nature of his position and professional call-

ing, is expected to be straightforward, upright, diligent, con-

sistent and open in whatever he does in court and in other

places of human endeavor that he happens to find himself.

This is because his character as a Jjudge is public property.

He is the cynosure of the entire adjudication in the court,

and like Caesar’s wife of ancient Rome, he is expected to

live above board and above suspicion, if the Jjudicial process

should not experience any reverse or suffer detriment. A

Judge should know that by the nature of his judicial fune-

tions, he is persistently and consistently on trial for any im-

proper conduct immediately before, during and immediate
after the trial of a case 22

A judiciary that can demonstrate these attributes must, to a large
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extent, be free and independent, And this takes us to our ne:

discussion.,

b. Is the Nigerian Judiciary independent?

We start this segment with the words of a former two-tim
Nigerian leader, both as a military head of state and as a civilia

president, thus:

The rule of law stands as a vital underpinning for our so
ciety. By upholding the rule of law, our judiciary acts in
the interests of all Nigerians, securing their personal safe
ty and freedoms and safeguarding the integrity of the na
tion. At the head of our judiciary stands the Chief Justice
of the Federation. To discharge these heavy responsibili
ties, he and his judges muSt be—and are fully—indepen
dent of the executive. No one is more conscious of this than
I am. He and his Jjudges will know that my administration
strives to respect their independence and to comply with
their judgmernits whenever this is called for. I can assure the
Chief Justice of the Federation and the Chief Judges of the
states that I will do everything I can to support their en
deavors to raise the quality of the justice afforded to our fel

low citizens.23

The above is the picture of the Nigerian judiciary, at least since
the country returned to a new democratic dispensation in 1000
after long years of military rule. To ensure this independence,
the 1999 Constitution defines and delineates the functions of the
three arms of government. Section 6 of that document states, in.
ter alia, as follows:

1. The judicial powers of the Federation shall be vested

in the courts to which ihis section relates, being
courts established for the Federation,
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b

The judicial powers of a State shall be vested in the
courts to which this section relates, being courts

established, subject as provided by this Constitution,
for a State.

Also, chapter 2 talks glowingly about justice and independence of

the judiciary as veritable tools for sustainable democracy. For ex-
ample, section 14 in that chapter provides, inter alia:

1. The Federal Republic of Nigeria shall be a State

based on the principles of democracy and social
justice.

While section 17 provides:

11 The state social order is founded on ideals of
freedom, equality and justice.

2.  In furtherance of the social order—

(a) every citizen shall have equality of rights,
obligations and opportunities before the law;

(B), 8

(€) .y

(d) ...;and

(e) the independence, impartiality and integrity of

courts of law, and easy accessibility thereto shall
be secured and maintained.

The whole of chapter 7 makes provision for the judi.ciary. It lays
down the structure of the courts: mode of appointment of judges,
from the Supreme Court down to the high courts; the composi-
tion of the courts; jurisdiction over cases; right of appeal in cases;
qualification for appointment, and so on.

Since this is not an exercise in constitutional appraisal, it is
not the intention here to discuss the provisions of chapter 7, how-
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ever there is a pertinent question whic¢h is often asked by prota
onists of judicial independence, and this is that, insofar as th
chapter makes provision for the appointment of judges by the e
ecutive arm of government, can these appointees be independe:
in the true sense of the word?

It is this writer's view that, notwithstanding the mode
appointment of judges, since the functions of the judiciary a
clearly spelt out and defined in the Cbnstitution itself, the 1
dependence of the judiciary is already guaranteed and remal
sacrosanct. Besides, it is not the executive that makes the o
pointment per se. Such appointment is made upon the recoi
mendation of the National Judicial Council (a constitutiona
independent body for that purpose),z‘*-‘énd it is then subject
confirmation by the Senate in the case of federal courts,™ or t
state house of assembly, in the case of state courts.*0

A learned writer and no doubt one of the very brilliant min
in the profession argues, however, that the much-talked-about
dependence may appear on paper only,' especially in the case
state courts where the executive seems to interfere with dispe
sation of justice in their domain and this may not augur well
our democracy. This, he notes, is absent in federal courts. Acco
ing to him:

On paper, the Nigerian judiciary appears independent, but

in actual practice it is otherwise, particularly at the state

High Courts level. Without any fear of contradiction, fed-

eral judges are not known to be under any direct dictation

as to how to deliver some judgments, as against what hap-

pens in some states. In the early days of the Nigerian ju-

diciary, even up to the Second Republic, Chief Judges . . .

would personally take up complex and constitutional mat-
ters involving their Governors and deliver judgments, not
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minding whose ox was gored, Alas, the story has changed
nowadays and some Chief Judges are scared of taking cas-
es involving their governments and Governors, and would
rather prefer to assign those cases to newly appointed judg-
es. This is not fair to the system and we have to go back
to the drawing board.»It is also not part of the functions of
the Chief Judges to identify themselves as part of the Ex-
ecutive members of their states, and care must be taken by
some of our Chief Judges not to donate the judiciary as an-
nexures/extensions to some Government Houses. There is
no way a judge can be impartial and objective in a democra-
cy if he is tied to the apronstrings of the Executive.2’

This is not a wholesale condemnation of the state Judiciary, how-
ever. Indeed there are still many fearless and respectable judges

out there in the state ready to uphold the principles of justice, no
matter whose ox is gored.

c. An independe_nt judiciary paves way for just and
fearless dispensation of Justice

Two cases will suffice to illustrate this point. One is that of
Ojukwu. v. Governor of Lagos State,*® during the military era.
In that case, the plaintiff had been forcefully ejected and dis-
bossessed of his property at Queen’s Drive, Ikoyi, by the state
government. The court did not mince words in admonishing the
government, describing its acts as amounting to “executive law-

lessness,” and then went on to give judgment against them. -1/ il
Another was the case of Shugaba Abdurrahman Darman v,

Minister of Internal Affairs,® in Borno, during the Second Re-
public. Shugaba was wrongfully deported on allegations that he
was not:\kNigerian. He challenged the deportation, and the court
not only overruled the order but seriously condemned the act as a
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violation of his fundamental rights as enshrined and guarantee
in the then (1979) Constitution. He was also awarded damages,
This is what should obtain in a system where the judicia
ry is truly independent and one would hope that this traditior
will continue today under the 1999 Constitiution. Both judgment:

were against the executive arm of government.

Conclusion
We have so far traced the history of legal education in Nigeria anc
the establishment of the legal profession in the cou ntry. This took
us to the judiciary, an offshoot of the Bar. We also looked at an in
dependent judiciary as sine qua non to a sustainable democracy.

A work of this nature will not be cor_nplete without making
a few suggestions and recommendations With a view to improve
what we already have on ground. First, state executives must be
very wary in interfering with judicial pfocess in their stateg el
ther through subtle influence or intimidation. This can only be
achieved, however, if the head of the Judiciary in the state (the
Chief Judge) is cognizant of the fact th.'a't the judicial power of the
state is vested in him and other Judges under him. He must there
fore, at all times, be ready to protect his colleagues. What however
obtains most of the time, are situations where we find some Chief
Judges dining and wining with the executive at the expense of
their own institution and irintf}%;gfocess they sell out their fellow
colleagues at the Bench. As nof@s 6lanip'ekun, what is the motive
of assigning a controversial case to a new wig at the Bench if not
to unduly expose the wig to jeopardy?

Secondly, the working conditions of judicial officers must
continually be improved. Happily, today the remuneration of
Judges in Nigeria can compete favourably with most of their
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counterparts elsewhere. It should not stop at this, however; the
environment (courtrooms and it adjuncts) should be made very
conducive not just for the Judges but also litigants as well.

Over the years, emphasis had always been laid on remuner-
ation of judges, not minding those who also work with them to en-
sure that the wheel of justice does not grind to a halt. This work
will therefore also like to suggest that all those working in the
Judicial arm, judges or Judicial staff, be adequately remunerat-
ed and provided good working tools and environment. We should
also ensure that adequate training is given to these persons reg-
ularly to update them. A well-trained, functionally efficient. weli
remunerated and happy court registrar or court clerk is likely go-
Ing to be of more value to the judge than an unhappy one.

Thirdly. for a complete independence of the Judiciary to-
ward a sustainable democracy. the Judiciary itself must be its
own watchdog. There should be no cover-up for compromising,
corruptible and dishonest Judges. In this, the National Judicial
Council must constantly live up to expectations by promptly in-
vestigating all allegations of impropriety against any judge, no
matter how trivial.

Finally, the Nigerian peopie themselves must ensure that
their hard-won freedom as enshrined in the 1999 Constitution.
which guarantees that the three arms of government are separat-
¢d and independent of each other is not taken away by anybody.
overtly or covertly.

“Eternal vigilance.” as they say. is “the price of liberty.”
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