The Relevance of Roscoe Pound's Theory of Interests to Contemporary Nigera:
Ebele I. Okiche

An Evaluation of the Rationale of Section 308, 1999 Constitution-

A Case Study of Global Excellence Communication Ltd and Others v. Donald Duke:
Idiat F. Akande

The National Agency for Food and Drug (NAFDAC) and the Protection of Food and
Drug Consumers: An Impossible Mandate? : Amaka Eze

Limitations on a Testator's Testamentary Freedom: Tajudeen O.lbraheem
Issues in Fiscal Relations and Fiscal Responsibilities in Nigeria: Francisca E. Nlerum
The Irrevocable Nature of Consentin Child Adoption in Nigeria: Uju Obuka

"To the Male, the Equivalent Portion of Two Females' A Jurisprudential Assessment
of the Status and Protection of Female Heirs in Islamic Law.- Abubakri O. Yekini

C.I.LF-AContract of Sale of Documents in International Sale of Goods' Fabian Chijioke lkeh

The State of Nigerian Bankruptcy Legislation:- Matthew lzuchukwu Anushiem

Problems Associated With the Effective Legal Protection of Patentin Nigeria:
Chudi C. Nwabachili and Chioma Nwabachili

An Appraisal of the Impact of Natural Law on Contemporary Legal Systems:
Omoleye Benson Oluwakayode




W UNIZIN LAW JOURNAL Vol. 9 2013

EDITOR-IN-CHIEF
Prof. Chuka Obiozor

MANAGING EDITOR
Dr. Elizabeth A. Qji

ASSOCIATE EDITORS
Dr. Beatrice N. Okpalaobi
Dr. Amaka Eze

EDITORIAL BOARD
Prof. Chuka Obiozor
Dr. Sylvia Ifemeje
Dr. Chukwuemeka Ibe
Dr. Felicia A. Anyogu
Dr. Helen O. Onyii-Ogelle
Dr. Elizabeth A. Oji
Dr. Beatrice N. Okpalaobi
Dr. Amaka Eze

EDITORIAL CONSULTANTS
Prof. Ilochi A. Okafor (SAN)
Prof. Greg. C. Nwakoby
Prof Kenn Nwogu
Prof. Ifeoma P. Enemo
Prof Offornze Amucheazi
Justice C. C. Nweze PhD.

Dr. Carol Arinze-Umobi
Dr. Edith Nwosu
M. V. C. Ozioko Esq.

Rev. Fr. Dr. Okechukwu M. Izunwa
Mercy I. Anyaegbu

CIRCULATION MANAGERS
Boniface Ewulum
Mary-Imelda Uju Nwogu

All Correspondence to be addressed to:
The Managing Editor
UNIZIK Law Journal
Faculty of Law
Nnamdi Azikiwe University
Awka, Anambra State, Nigeria.

1




3

BT
DAY

N

I N R A T

R

UNIZIK LAW JOURNAL Vol. 9 2013

TABLE OF CONTENTS

The Relevance of Roscoe Pound’s Theory of Interests
to Contemporary Nigena
»wbele l. Okiche

An Evaluation of the Rationale of Section 308,

1999 Constitution: A Case Study of Global

Excellence Communication Ltd and Others v. Donald Duke
Idiat F. Akande

The National Agency for Food and Drug (NAFDAC)
and the Protection of Food and Drug Consumers:

An Impossible Mandate?

Amaka Eze

Limitations on a Testator’s Testamentary Freedom:
Tajudeen O. Ibraheem

Issues in Fiscal Relations and Fiscal Responsibilities in Nigeria:

Francisca E. Nlerum

The Irrevocable Nature of Consent in Child Adoption in Nigeria:

Uju Obuka

“To the Male, the Equivalent Portion of Two Females’:
A Jurnisprudential Assessment of the Status and Protection

of Female Heirs in Islamic Law:
Abubakri O. YeKini

C.LF — A Contract of Sale of Documents in International

Sale of Goods
Fabian Chijioke Ikeh

Vil

Page

19

37

54

68

98

116

136




e

ION OF TWQ
: MALE. THE EQUIVALEN'ESPI\(/I)EIET OF THE STATUS
“TO THE MlRl’ql;RUpENTIAL ASSE e
My ND PROTECTION OF FEMALE HEIR
AND PROTE

Abstract

rn and oriental scholars
There appears to be a stercotype atmzlc:l% mezjteeand female heirs in its
that Islamic law discriminates bc;:/ Quran says ‘to the male, the
sehietne of distribufion b(?cause ’t I(EI vever, a critical analysis of the
equivalent portion of tv.0 females’. Hoy hows that contrary to this
mheritance system in_ Islamic law sho d protected under
:'1nsscrlion. female heirs’ status are more enhanced and p be it westorn.
Islamic law than every other.known Intestacy SY?;S:‘ S
indigenous or statutory. This paper disprove be: idipanios ad
examining the status of female hel-rs under the owhich of theee
Slatutory intestate systems and Islamic .Ie_lw to see riding Shafl oy
Systems puts female heirs in better position. Case s u le sots the
presented to show that it js not in all cases that- a male g Case
equivalent portion of two female in Islamic Jaw of inheritance. ;
where a female g¢ls more than a male and where they share equally

shall also be Presented. At the end of the Paper, meaningful
recommendations shal] pe suggested.

I Inlroduclion

Islamic law ;s believed by Muslims to be
perfection, Despite hjs fact, there are sev
scholars ang orien

: : —_— d
Imbued with eternal Justice an
tahists against g efficacy
allitudes.

m
eral protests from some wc_estglar
and some Muslims are of simi

a subject of attack is the area of the Status of women in IS]am‘
reference 1 Inheritance, i i Widely believed that the Islamic
€€ 1S unjust 1o Women. In

2
E1On". A western scholar

law of Inheritan

Misogynst rel;
Women thys:

'BL LLMm, Departmen

tof Junspmdcncc & lnternanon
dracen g

al Law, Lagos State

lam A MISU[_’ '

: YISt Religiono A Look ;

) at 4 : N
Islam Mhis can be dCCessed from htp Isaracen,. al '"“mly e I“henm“('c 08 ares ey
L ara Nankniphy blog

at huny (accesseq on I2/()2J()8)

spot L‘OIIU?.()()?/OS/:slam- misorgynist-
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7o The Male, The Equivalent Portion Of Two Females’: A Juris

prudential Assessment Of The Status An,
erotection Of Female Heirs In Islamic Law

“While both a male and female ascendants and
descendants can inherit, a woman has half the share of a
man... This means that the more female kin a woman
has, the less she and they inherit. Also, a woman who is
permanently divorced from her husband has no claim to

inheritance. Once again, the woman is apparently

disfavoured, regardless of marital status in this case’”

A critic

al look at the Islamic law of inheritance reveals that such position must
have be

en held at least per incuriam. This is so because Islamic legal system is
S0 sophisticated to the extent that if one is not an expert in any of its branches
Of sub-branches, one cannot make any meaningful contribution to it. Hence, it -
May not be surprising that those who are making these propositions of
Nequality of the Islamic law in the treatment of women are making wrong
conclusions because they have no proper understanding of the law.

This Paper is intended to disprove this negative stereotype about Islamic law of
i“herit:.mcf:. It will show how Islamic law has treated women and how it hgs
g1ven protection to them more than any other legal system of the world be it
Indigenouys, religious or secular.

I The meaning of Islamic Law _ _

ISlamjc law is also known as Shariah. It has been described as a law denved' on

the theological foundations of Islam — foundations that declare tha‘t ng exists

and that God has sent, by way of revelation, all the. ru}es and guidelines that
UMans need to prosper in this world and in the afterlife”.

EtymOIOgical]y, shari’ah is derived from the Aral?ic word “shara a mean.ing
10 follow a good path’, ‘to enter’, ‘to commence’. It also means ‘a watering

N Honarvar ‘Behind the Veil: Women's Rights in Islamic Societies’, Journal of the American
{ademy of Religion, 1988: 47(4):517-537

S A legal system, the basic feature of Islamic law is that it is a divine law (.;\panl flrorﬁ renpg a divine
*1L1S a unpversal legal system, in fact, more universal than th‘e C()II‘;I:Il]‘t)n a‘nI' u'u a\: Lls a‘l.m that
4Pplies 1o g Muslims.lrrc.xpcclwe of ethnicity, race or nu[l‘ﬂlndll-lyi_ ;z‘"lmlk "‘:‘l_'s hd A‘lf‘v -based legal
System Hence, i1s traces will be found wherewver there are adhzrents of t c.‘ slamic fant : S Il‘ were today,
there | hardly any country in the world that does not have a Mlnslnn'};?rnmunnly Islamic law is gleg
Csscmmny rigid in nature as the primary sources are vcry» 5;-1?1-03;;1114:‘!.' ‘u‘y. are n<0l r?adc by man and y
Boes logically that it may not be amenable by man. However, there are certain aspects of the Jaw that
ankind is allowed to vary as circumstances determine.
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g . Initi several Islamic
- S vV ous definitions fro (Y

place'“. harnnah has been given varl m

scholars.

Prof. Abdul Rahman Dot defines it as ‘an Arabic word meanin_g];‘thbe lt:)z:;]l;toaf;)ﬁ
f()lld\;'ed. It is the path not only leading to Allah the Most High, Huimse”g(,
believed by all Muslims to be the path shown by Allah, the Creator

' ' ah as
An Egyptian Scholar, Shaltut, gave a compr_ehens:ve r_neanmg oft Shiirg:the
‘thoseh;nsmutions which Allah has ordained in full or in essence to g

individual in his relationship to God, his fellow Muslims, his fellow men, and
the rest of the Universe™’

: - iah
From all the definitions given above, it could be summanzeq that 'Shafj-l'}z:e
refers to the laws of God imposed on man in other to direct his affairs.

- i d
laws are divine, eternal and universal. It goes beyond boundaries, borders an
races.

The purpose of Shariah ‘is the realization and security of the general good. or
interests of people by promoting their welfare as individuals and as a collect;vc
body and keeping harm and injury away from them’®. In its encompassing

nature, it deals with every aspect of the day to day life including politics.
economics, banking

, business, contracts, family, sexuality, hygiene and social
- 9
1ssues.

II1 Women and Intestate Succession Under Nigerian Laws

Nigeria operates a pluralistic legal system no doubt. This is unconnected to the

ethno-religious diversity of the people of Nigeria. Prior to the advent of the
colomal masters, vanous

indigenous communities have their respective
customary laws in force. T '
and they all co-exist side b
Islamic law s applicable alo

<
"1 Akintola Shariah in Niceria 7 1
] an Eschar,
o Do sha e o schatological Desidera

) )
fum, (Lagos: Sebiotimo Publishers, 2001
7 mic Law, (] ¢ =
. M Shalwt, Al fsigm. (Cairo Al » ondon: Ta Ha publish

ers, 14
i 30 Al-Azhar Pres 1959) ps AR 1953, P2
Hamud. Isiam The N Vay. (Flond
SHA Malik, A syster
Sdurisprudence
NAMA
ey ] \'




To The Male, The Equivalent Portion Of Two Females’: A Jurisprudential Assessment Of The Status And
protection Of Female Heirs In Islamic Law

This legal pluralism has greatly affected the area of |
espectally the intestate

problematic in Nigeri
of distribution

aw of succession
System. Intestate succession'' has always been

a. This is adduced to the multiple and
attributed to the various laws in force. The English law has a
system of distribution under laws like Statutes of Distribution Act.1679
Administration of Estate nct, 1859 Intestate Estate Act 1890, and many
more':.

divergent systems

Under Nigeria legislati

Administration of Esta

ons, we have extant laws like the Marriage Act, the
the St

te Laws of the Western Region (which is applicable in
ates that were created from

the old western region), the Administration
and Succession Law of the Eastern States etc. With the customary law system,
there existed well compacted

judicial authorities on various system of
Succession under various customary laws as exemplified in cases like
Adrnmisrration

General v, Egbmm]‘, Cole v, Cole“, Lewis v. Bankole"

Damnole Y, Dawody®es cetra. The distribution under t
will be Subsequently ¢

hese various systems
been treated.

onsidered with particular reference to how women have

a,

Intestate Succession under the Statute Law
Intestate Succession under statute law is principally governed by the Marnage
Act, _The Act governs the estate of any person who marries under the Act and
1SS Intestate. In the wordings of the Act, it is provided as follow s:

“Where any person who is subject to customary
contracts a marriuge in accordance with the provi
this Ordinance, and such person dies intest

1o the commencement of this ordinance., le
husband or any

law
sions of
ate, subsequently

aving a widow, or
issue of such marriage...the personal
Property of such intestate and also any real property of

which the said intestate might have deposed by Will, shall

\

i
lnh.‘\lulc succession occurs where a deceased without a w
t“}‘fu not covere

il or where he left a wall but but some estates
d by the will (partial intestacy)
¢se Acts are ordinanly applicable in Nigena as a Statute of general Appheanon except where they
},““-' been excluded by any particular law
945 1R NLR

- 1898 | NIR 15
1;,( 1908) | NLR 81
(1958) 1 All NLR 702
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i 1sion of the law of
istr ' ce with the provi
ributed in accordan
be dist byl
England
i 1tutionsz wer o make
Under the current democratic dispensation, the con.}s;rt;tu;s:{] ep:;em o meke
la?v on succession is vested in the State go‘.fernrnentsm:i 0der thé \{a,;r,'age Aﬂ;
argue convincingly that the succession laws referenced un 1 g

may no longer be apply.

L. Eastern States N | .
Following from the constitutional provision presented above, States

eastern part of the country precisely Anambra, Enugu and EbOH'}"n h:; ;
responded to the situation by the adoption of tge Adnn_mstratxo g ’(.'
Succession (Estate of Deceased Persons) Law of 1987 . This will be used as z
model for the intestate succession rules in the eastern States.

The detailed rule is provided in s.120 of the law as follows:

1. If a deceased leaves husband or wife but no children, parents or brot}-xer‘s or
sisters of the full blood, the residuary estate shall be held on trust for the
surviving spouse absolutely.

(whichever occur first). Thereafter, her interest shall devolve on the full
brothers or sisters.

whatever comes back from the wife.

" §.36, Marriage At CAP _

. _ . LFN 2 X
aPPl!.Ci‘lbllll)f of this section of the Mar(r)?:‘ T:m T Lo " Sems from e e ot
Provides thar jgg applicatio i

i The controve - . =
T'S)- stems ITOmM the fzrr thar the A
n . : from th

refer to ‘the Co| 's limited 1o (he Colony". Legal chojare 1  Crdooy 50
ablish olony of Lagos’, See Kasumy and Sa scholars hayve interpreted ‘the Colony @
isher: s ys - - 4 ’ v

P s, 1966). E_ | Nwogugu. Family o SdlaCuse, ;'séienanH Famiiy [ g London Bumeracs =
» (Lagos: inemann Publishers, 1990, The 5%
'€s of Distriburson ACLI670 Admunistrancs oF

sinbution 3 _ -
S 10 the vangy, Slates Mehod unde; hese Acts are very sima

a8¢ Act are Sian,



To The Male, The Equivalent Portion Of Two Females’: A Jurisprudential Assessment Of The Status And
o otection Of Female Heirs In Islamic Law

sets two third and the remaining one third shall be for the full brothers and
sisters and 1n their absence, their children and afterwards parents.

iv. If deceased Jeft children but no spouse, the children shall get two third
equally, the parents get one sixth and the full brothers and sisters get one sixth.

v. If deceased left no spouse and children but both parents, the parents shall get

two third equally and absolutely, the full brothers and sisters get the remaining
one third 1f any otherwise, it goes back to the parents.

V.. The next situation is impairi material with (5) above except that here the

law provides for the fact that if it is one of the parents that survived the
deceased, the same ratio will still be applicable.

Vit If the deceased left no spouse, parent and issue, the estate will be held in

trust for the follcwing people in the following order and manner:
& Full brothers ard sisters

b. Half brothers and sisters
¢. Grand parents

d. Uncles and Aunts

Vil Where nobedy is available to get the cstate und::r‘ the .prow;xor::
h'ghhghlt‘.d above, then the estatec 1s vested in the Head of an'l](y :3 or
Expected to make provision for dependants of the intestate whether kindre

not.

It will be observed that a wife under this Law does not own an nllotlec::‘r:gl:
“bsolutely. Tler jnterest expires upon her death or where she (rc;ls] of the
Thereufter, the esiate vests in the children or fU!I |)mthcr_8 i.l-m.j]‘]Sl-Sl((‘) S ouéc
deceased as the case may be. Also, inheritance is due pn\n\t.l[lhzl”.\f Smmfl u'nd‘
children and parcnts. There 1s no provision for full sisters, h sters

e ~ther male or female
Maternal sisters. [Likewise, people n the same catcgory whether 1
Shares equally

I1. Western States | e resion. i.e Lagos. Ogun, Ovo,
In the States that comprise tbe former u-cstc‘mjtf— ot l‘"-*" of the former
Osun L;k-lll and Ondo, the Admmistraton ol Lstate Law, :

121



g a.'&-#"

&
48

UNIZIK LAW JOURNAL 9, 2013

| 1s apphicable s distribution of the estate of whoever
Western region 1s applicable 1o lhg (IF e
marries under the Marriage Act and dies itestate

The detailed rules of distribution are well spelt out under s.49 of the Law.
They are presented as follow: | ‘ .

1. 1f an intestate left a husband or wife but no issue, parent, _lull hrulhcl.s. and
sisters, the residuary of the estate will be held on trust for the surviving
kusband or wife uhsnlulcly“.

1. If the intestate left a husband or wife and issue, the surviving spousce WIH
take the personal chattels absolutely. One third of the estate goes to surviving
spouse while the remaining two third goes to the children.

in. If the intes e left a husband or wife and parents, and full brothers and
sisters but no i+ sue, the spouse gets one half absolutely (less personal chattels).

The remaining one half goes to the parent(s) and in their absence, the full
brothers and sisters.

1v. If the intestate leaves issuc but no husband or wife, the children take all.

.“ IS uls‘o observed here that heirs in the same category receive equal sharcs
o orethers and siste s. Again, lhcrc_ 'S No provision for half sisters and !ht
Y BCts a .shdrC_ Where there is no issue left. A mother also cuts ofl @
sister whether full or hay from inheritance,
, Intestate Succession unde
I'here are severy] cthnic groups |
customs and valuyes. However, (he
three major ca ‘gories. They z;rc t
succession of jege three major
customary intestate succession |

r (fuslomary Law

N Nigeria with their different and distinct
se cthnic groups could be streamlined 1nto
he Tbos, Yorubas and Hausas. The intestate

_ clhmc groups will be used to represent the
aWS1n Nigeria,
i. Igbo
The Ighos domj
: Ninate the Ry , .
like Enugu, Jmq, Abia /(l:t:’cr';hpd“ of the “ountry which spans across States
= u . [& h [ h -
Om, Anambry among others. Although there

> Englyg
“ 15 fundameny)

h lLa .
- W that fal)g within the lepas)
Property ill)'-‘)lulvly crent frop, the

1
ative competence of t
Fasterp g

10 Statyte :

e whicp docs not allow the wife o nhet™
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o The Atale The Equivalent Partion Of Two Females™ A lurisprudential Ass

essment Of The Status And
voared on OF Female Heoes In slamic Law

aesome tew ditterences among the individual compone

nt ethnic group, the
prnciples are majorly the same. The 1gho customary |

aw of succession is also
anlac o what s obtamable in the Benin area of the old Mid-Western Region
of the country,

Under the Tebo customary law, the principle of Primogeniture™ is the golden
e Upon the death of the intestate, the estate of the deceased is vested in the
cldestsonwho s known as “Okpala’ or *Diokpa* or *Diokpala’. The eldest son
aomancally becomes the head of fanuly. He inherits the personal chattels of
the miestate. These include furniture, wearing apparels and other article of
driessing: Where a sum of money 1s left behind., it 1s inherited by all the sons n
common”

For real estate, the eldest son is entitled absolutely to the family house and the
sumounding compound™. Other lands and houses are held together by all the
NS I common.

. ; e : and. For the
Eemale children and widows have no right of inhenitance in Igbo land I“‘ e
Widow, she s regarded as a property. A learned Igbo author w lille cRRECRIAE
on the successions laws of the 1gbo has this to say:

: ; e ] aves descends to
“PCI‘SO!'\-II pFOPC‘lT_\ lncludlng W1IivVes alnd Slll\ tb] ‘.:;C\: hr‘)thcr
the eldest son as heir. or failing a son, to the eldes

e 2S
or male relauive

. s -~ On the death of
It must be noted that. the widow 1s not a stranger 1n ('1:“[t};:]:::{\u<c ] she dies
the INtestate. she is allowed 10 remain in possession 0

‘ taining
. + property without ob g
o fe-mames. However, she cannot deal_ “"h- the pf (I;:a(-'hur““. this position
the consent of the family. In the case of Nr:{an;u ‘1 ) N%‘“‘":_ the Suprértie
“as given judicial recogmition. Recently ml Nzekwt <
~ ~ . -~ . < . ) L
Court has affirmed that the interest of a Wi

ROl proprietary.

. QO RS and
ow in the house 1 POSSEssory anc

T ate of the deceasad

o Thisas g principle of inhentance where the
i F I \\\\\gugu‘ ‘,r cil . p 4‘”

thd
3 Sre 3 ‘ 5 a‘P
3 Obe. S N C. Iho Law of property ated m Ezeld
» 1903 | AN NLR 152

L1ORG, .

1989) 2 NWLR 373 o

F r st
first son \nhenis al the

iy 1 Pl N
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is applicable to daUghtfars. ‘They are debarred_ fmm
| or real. The only situation where she co.uld. Jphent
is through the ‘nrachi’ institutio1123, This OCEUTS Where _a WOrﬁ:n llzfets lf; her
father’s house with a view to raise children. She Wll.] maintain the estate of the
deceased until she bears her own son(s). The estate 18 afterwards tran_sfen-ed to
Fer sons. This could occur where an intestate does not have a male child and he

wants to maintain the continuation of the family line.

The same situation
inheritance whether persona

Recent decisions of the Nigerian Courts however, have nullifi%d the customary
practice in Igboland that prevents a daughter from inheritance”" . The ‘nranchi’
customary practice has also been held to be invalid on the basis of repugnancy

’ . - ; o ]
and variance with the constitutional provision™".

ii. Yoruba Customary Laws

The Yorubas are the linguistic cultural group that occupy the Western part of
Nigeria. The area covered Lagos, Ogun, Oyo, Osun, Ekiti, Ondo and Kwara
States. The succession laws among the Yorubas are more unified than the Igbo
counterpart. '

I?fhsygtem of inheritance of the Yorubas is very straight forward. On the death
€ intestate, the estate of the deceased devolves on all his children to the

exclusion of ot i : _
i other relation. In Adeseye v Taiwo™, Jibowu Ag. FCJ observed

plaintiffs nor (. persons no doubt that neither the

relationship with Chief gh who they claim blood
D. : : :
share of his rea] property w(flizt? g e Anhedit or fuls

belongs to t : by native law 1
85 {0 the children and descendants of the degec;sf:;lls;:? "

Comemporary
ggé),[(lhagos: Treasure Hagj|
10 = 1 Nwogugy, Supra

Mojekwy v mmp;
Moy, nojekwir (199
M()jf’cw“ v E 7) 7 NWLR
2 Jikeme (200 Pt 512, 28
. (1956) | NSCC 0) S NWLR 403 8

En]pha-sls m[ne
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To The Male, The Equivalent Portion Of Two Females’: A Jurisprudential A

ssessment Of The Status And
Protection Of Female Heirs In Islamic Law

On the status of a widow, she does not have any right to succession. In fact,

she was also regarded as a property worthy of inheritance. This is also given a

judicial approval in the case of Suberu v Sumony™ where Jibowu FJ
emphatically stressed as follow:

(13

. it is well settled rule of native law an custom of the
Yoruba people that a wife could not inherit her husband’s

property since herself, like a chattel, to be inherited by a
relation of her late husband”

Two systems of distribution have been Judicially acknowledged und.er the
Yoruba customary law. They are ‘ori-ojori’ (per caita) and ‘idi igi’ (per
stripes). The ‘ori-ojori’ is the instance where the estate of the décegseq 1S
divided according to the number of children. The ‘idi-igi’ means distnbutlon
according to the number of wives so that the child (ren) takes what is shar_e_c! to

her mother. The case of Danmole v Dawdu’ is the authori ty for this position.

Also, in Adeniji v Adeniji’® it has been held that the head of family has a right

to determine which system of distribution to adopt.

¢. Hausa Customary Law

he Hausas are the linguistic cultural group which comprises the H?u;is,
F“]aniS, Kanuris and so on. They occupy the Northern part of the country. The

©ustomary practice among the Hausas is a reflection of the Islamic law of
Inheritance.

Iv Women and Intestate Succession under Islamic Law

. 137 -
The Period before Islam is usually regarded as th.e Ja’"h}’}’ahlle?f:fgménT:;;’
Period is characterized by many odious social_ practices. Ger;e;am)a,]e e
lreated 3 property. There are records of live buglngdo leess horet T gt
Women are used as object of sex, in fact they are wewzaI E:)Smen i vy
101 SUrprising that during this period, female chl_ldren a_nh W_mnce (propert\-').:
Claim to inheritance because they are seen as object of inher »

-

—_—

.
3 (1957)1 Nsce 4
“5:358) 3 FSC 196 1 All NLR 702

72) 7Nscc 187
3 _
w ,)1S Means, (he days of ignorance or better put, the dark ages

'Nancial Security and Inheritance Law': ‘ es
hl!p:llwww.lhewﬂ)flolrum.orglwomammslam/ﬁnanaai.hlml ,acc

125
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i the elevation of the
e to abolish by . el
actices that Islam has come men against their wish
It was tpese plicicﬁzslh prohibited the 1'nher1tancef of wtz{cnzsta tge of 2 deceased
status @l Woneil, Bk scribed share from :
" to give them a prescribed ; there is no known
o0 gOiS_ furc:?izld” gto the best of this writer’s knowledge,
As at this p ’

g inheritance right of
121 that guarantees in
ligious or secular
legal system whether re
women.

- - the inheritance
The position under the jeudo-christain scriptures showjhi?atﬁom .
system under the biblical injunction denies women out rig] z’ A0
while a daughter is debarred by any male heir even if it is just one .

: ed today to
practice of the ‘sister religion’. However, this Law has been reform
give women some form of rights to inheritance®’.

- al
The Qur’an and the Sunnah® are the primary sources upon which all the leg
rules of Islamic laws are based. On th

¢ aspect of law of succession, the Qu‘r 32
is the principal legislation. Allah in his infinite wisdom has prescribed 1
number of verses the System of inheri

tance in Islam. The following verses are
some of the Quranic |aw of inheritance.

“ for men is a share of what the parents and close relatives leave,
and for women ig 5 share of what the parents and close relatives
leave, be it little o much- an ordained share (by Allah)®

“For parents, 5 sixth share of inheritance tq each if the deceased
left children#
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| . _ » and are more than (or equal to)
two, their share is two thirds of that which he (the deceased) had
left. And if there is only one woman, her share is half (of the
estate). And for his parents, each one’s share jg a sixth of that
which he left if he had children. But if he had no children, and the

parents inherit from him, the mother’s share is one third. And if he
had siblings, the mother’s share is a sixth, "%

“You received one half of that which your wives leave if they have
no child.. if they have a child, you receive one fourth of what they
leave-after payment of any bequeathals that they had made or
debts (that they had). And they receive one fourth of that which
you leave if you have no child. If you have a child, they receive
one eight of what you leave-after payment of any bequeathals that
you had made or debts (that you had). If the man or woman whose
inheritance is in question has neither parents nor descendants, but
has a (maternal) brother and /or sister, each one of them receives a
sixth; and if they were more than two, they share a third after
payment of any bequeathals that had been made or debts.(that are
owed) and that are not intended to cause harm (to legal heirs). This

1S a commandment from Allah. Allah is ever Knowing and
Tolerant”*’

“They ask you for a legal ruling. Say, “Allah gives yognz;SI)'UII}ﬂg
concerning a kalalah (not survived by descendants or Pir recéives
1S a man that dies leaving no child _but qnly a sister, lsetZly) e
half of what (estate) he left. And he lnhents her (C?\Lnop sisters, they
(dies first and) has no children. But if tl"le}’hareare | b Droiliens
receive two-thirds of what he left. And ]f; eyales K

and sisters, a male receives the share of two femalcs...

e numerous Verses of the Qur an
of Islam. It is also interesting 10
he women.

th
The verses presented above are sOome ?:ws
Which clearly establish the suCCGSSIan is named after t
note that this chapter of the Holy Qur'a
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iance ’ ith
: ic Law of Inheritance ur’an together wi
Female Shar® ;n IS}al::r?have their shares fixed by the Q
: e
The following fema

49 .
ets his
' fore any agnate™ g
iti Their shares are to be settled first be
their conditions.

share.

half (%2) of the
she gets one )
, eased left a daugh_ter, . s) competing
. Daug&t}?r& \:’ﬁ:;ea?edf\fro or more and with no till'Ot?OGT s son(s)

ere .
{:ittal:et-hem they get two third (2/3) of the estate equally

L ) and there is

Son’s Daughter: Where she is the only surviving S?“ > d?:ut%]};tzgtate. Where
o g Withvhier, then she: e g bAIF (4) “father, then they al
It"hey are more than one and they neither have brother nor fa )

ore son’s
get two third (2/3) equallyS'. It should be noted t_hat whcge one or m
daughter competes with a daughter, they get one sixth (1/6)

C. Mother: Where the de
brothers of the deceased (

Where any of the group
(1/6).52

i ore
ceased has no child and there is no two.ocll‘ (1’;1/3).
be it germane or paternal), she gets one thir £
mentioned above is present, then she gets one

d. Wife: Where the de

ceased has no child, she
har share wi]] be redu

gets one fourth (1/4), otherwise,
ced to one eight (1/8).3

€. Germane Sister’.

Where the deceased is not survived by a child, father and
the germane sister is the onl '

Y surviving one with no brother, the she gets one
- Where they are WO or more with nq brother competin g with them,
they all get two third (2/3) €equa

Iy
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she is the op]

have o fixed
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pev all get TWO third (2/3) equally. Where she is the only consanguine sister
o she has a \on\anoume brother. she gets one sixth (1/6).”’
Uenne Sister’ : Where the deceased 1s not survwed by a child and father

s the utenne sister. she gets one sixth (1/6y°

(]

-

o r
" |‘

» \fother's Mother: where the deceased has a child and is not survived by his
mocher. then the she gets one sixth Llf’(ﬂ"0

N | Practical Illustration of the Fairness of the Islamic law as Regards
W\ omen

Ths sax“* on will discuss vanous instances of distnbution in Islamic law of
saocession with pracucal 1llustrations emploved so as to make the concepts
mare 1lluminatng and clear.

3 Cases where a Female Inherits more than a Male

E is manifest that the biggest first-degree (fixed and mandatory) share of

mhentance 1n Islam 15 o-third (2/3) and this share 1s amnted to females not
males as presented in the preceding discussion

Casa Smudy It

Where 2 woman 15 S

inived by a husband. father. mother and two (2)

danchiers Or WO SOns (eaving - N60.000 (sixty thousand naira). the distribution
1S as follows
Heir Quranic share Calculation 1 Amount
Hoshend Ly 3/15 x 60. 000 1 12.000
Faner 1'6 2/15 x 60. 000 8.000
Moither 16 215 x 60,000 ' 8.000

T
2 danghters /3 /15 x 60.000 | 32.000
Hushand 1 3/15 x 60. 000 = 12.000
raner = 1/6 2/15 x 60. 000 = 8.000
T 5 A ut eamee Al-Maslzha Journal of Law and Rehigron Honn. supra
_ =< =S = A ehropse 3 155X Q= MasiZld
< -2 { S sarme moCer ut dufrent [OeT
- F'_‘-I_s’ _:
S5 aogloay she steps o (€ SDOSS © the moiher
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= : 60, 000 8,000
Mother =1/6 2/15 x 60,
2 é)aughters =2/3 8/15 x 60,000 = 32,000

- o 61
The denominator of the distribution will be 15 instead of 12.

Where the heirs are two sons, the distribution is thus

Heir Quranic share Calculation Amount i____‘
Husband Vi 3/12 x 60, 000 15,000
Father 1/6 2/12 x 60, 000 10,000
Mother 1/6 2/12 x 60, 000 10000 ]
2 sons Remainder 8/12 x 60,000 25,000

The denominator s 12

NB: In the case of the daughters, they get N16, 000 each while the two sons in
similar scenario wi]] get N12, 500 each

Case Study 2

Where a woman is survived by a husha
leaving behind N48.000
: .

nd, mother and 2 sisters or 2 brothers
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Husband i 3/6 x 60,000  [24,000
Mother 1/6 1/6 x 60, 000 | 8,000
7 Germane | Remainder 16.000
brothers

Therefore one germane sister receives N12, 000 while her brother counterpart
receives N8, 000.00

Case Study 3

Where a woman is survived by a husband, father, mother and a daughter or son

leaving N 156, 000

A.
| Heir Quranic share Calculation | Amount |
Husband Z 3/13 x 156,000 | 36,000 |
Father 1/6 2/13 x 156,000 | 24,000 |
Mother 1/6 2/13 x 156,000 | 24,000 |
a daughter Vs | 6/13x 156,000 | 72,000 |
B
Heir Quranic share Calculation | Amount |
Husband V4 3/12 x 156,000 | 39,000 |
Father 1/6 2/12 x 156,000 | 26,000 |
 Mother 1/6 2/12 x 156,000 | 26,000 ]
A son Remainder ’ 65,000 ]

Here the daughter takes N72, 000 as a statutorily prescribed share. In.the case
of a son, he inherits N65,000 as a remainder after which those with fixed

shares might have been settled.

b. Cases where Woman inherits while a Male Counterpart does not inherit

Case Study 4

Where a woman is survived by a husban

daughter or son’s son leaving behind N195.000.

131

d, father, mother, a daughter, a son’s
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i Amount
A. : Quranic share | Calculation ot
L y 3/15 x 195, 000 000
Hushand 76 215 % 195,000 26000
o 1/6 215x 195,000 26000
e 7 6/15x 195000 | 78,000
ggg’gs Deaughter 1/6 2/15 x 195, 000 26,000
B.
¥ i j Amount ]
Hei Quranic share Calculation
Hﬁlsi)and Va 3/13 x 195, 000 45,000
Father 1/6 2/13 x 195, 000 30,000
Mother 1/6 2/13 x 195, 000 30,000
Daughter 1 6/13 x 195.000 90,000
Son’s Son Remainder NIL

Here, the son’s daughter inherits N26,

son’s son inherits nothing.

¢. Cases Where 3 W
There are situations
€qual share of inherit

1. Where a deceased
Husband gets 2; Fa

ii. Equality between

and sister).

(wife) is survived b
ther gets 1/6 Mothe

000 as a first-degree share while the

oman Inherit the Same Share as a Man

in the Islamic inheritance law where a woman receives
ance with a man as can be seep in the following cases:

Y a child, his parents and a husband.62
T gets 1/6 and Son gets the remainder®™

male and female siblings of full blood (germane brother
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Her Quranic share
Husband 2

Germaine  Brother | %

Heir Quranic share
1

Husband Lo

Germaine Sister | 4

In these cases, both of them take the remaining half after that of the husband.

d. Cases where a Woman Inherits Half or Less of the Share of a Man

i. Where the deceased is survived by a son and a daughter, the Qur’e.m says
“Allah instructs you concerning your children, to the male, the equivalent
portion of two females”®’

ii. Where the deceased is survived by a father and m&ther with a spouse but no
children the father gets twice as much as the mother.

iii. Where a germane brother competes with a germane sister, then the brother
gets double the share of the sister.

VILThe Philosophical Foundation 0r Mo [ icn of
O inheritan
Th of distribution of 1n - in the cases
cirzu qu?;ntcl:lgsl in which a woman inherts 2 half as much asbatﬁggn“;i hts and
. les are designed to strike a balance D€ g iy
shows that these ru of the reasons and rationale proffered by the
obligations®. Below are some

divine law:

64 ) where he € a i i i hat the
’ i l llBed to be redistllbuted n Such a Way t
Quran v 11 state Wl] ) '
This iS a case Ot Al'Gha"a“ay T : 3]:55 1]3 Of What 18 left and the fathET [a.kes the Ie"lallldﬂ].

his/her share” h . See

P i an : deceased must be spouse, father and mothe_:r

;OUSC gﬂti lS/n‘fc:irit?cm ies that t left by the 2xeu1ced_ (Al-Madina Al- Munawarah: Al-Kitab &
owever, the co )

Al-Jibaly M., Inheritanc® [;)egulz;t’i;?n;]i Lakvi S, Almirath: Justice of Islam in the Rules of Inheritance,
As-Sunnah Publishers, 2003), P- =
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intenance of

. n . | Of [hc m:“n
a. The husband is the one saddled with the mSpons'b'm"c jaw. It 1s his duty by
rains his dependants

) , slami
the wife, children and other needy relalgoln;:sﬂda‘;f dlem ain
law to assume all financial responsibili

adequately.
e financially to all good causes in his

by him alone. In contrast to the above,

b. It is also a man’s duty to contribut
r. She is financially

society. All financial burdens are borne by o hatsoeve
a woman has no financial responsibiliies s

- o1 : le:
secured and provided for in all situations. . FO(lj’ examp
1. Where she is a wife, her husband is the provider.

11. Where she is a mother, it is the son,
1ii. Where she is a daughter, it is the father,

1v. Where she is a sister, and it is the brother, and so on.
Where she has no close male relations on whom she can depend. maintenance

of such a woman is the responsibility of the society as a whole and the state 13
particular. She may be given welfare benefit or a job to earn her living, an

6¥
whatever money she makes will be hers.

C. A woman is not responsible for the maintenance of anyone else beside
herself. So in the hardest situation. her financial responsibility 1s limited, while
that of the man 1s unlimited.®’
d. Now, we have a male heir, on one side. burdened with all Kinds of financial
responsibilities and lhabilities. We have. on the other side, a female heir with
no financial responsibilities at all or at most with very little of 1t. In between
we have some properties and aid 10 redistribute by way of inhentance. If we
ause she 1s related

deprive the female completely, 1t would be unjust to her bec
to the deceased. Likewise, 1f she 1s given a share equal to the brother's, it

would be unjust to him. So, nstead of doing injustice 10 erther side, Islam
gives the male brother 4 larger portion of the inhented property to help him to

meet his family needs and social responsibiliges,
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e. A woman ] i

o 1o c?erﬁairclltlct)]feg to the fourths of her father’s estate. As a wife, she is

owrt, She 35 entiflad fr prospective huspa}nd a suitable dower that will, be her

husband. She docs n tOh complete provision and total maintenance by the

usband. She does not have to work or share with her husband the famil
P - She is free to retain, after marriage to any of her belongings. ’

Conclusion:

W . ; .

w:rit this a-rtlcle. has shown from the above discussions is that the rights of
NS en lto inheritance are more widely guaranteed and secured under the
slamic law than any contemporary legal system be it indigenous or statutory.

Wldows, daughters, full and half sisters, mothers, son’s daughters and maternal
sisters are all made statutory heirs under Islamic law and their shares are well
spelt out in the Islamic law. Their entitlements are given priority before those
of other male heirs. This is tenable under all other systems of inheritance.

The female sex (all those mentioned above) is entitled to both real and personal
property allocated to them absolutely. Unlike what is obtained in some
indigenous and western systems of inheritance, a widow in Islamic law does
not lose any property she inherits even after she undergoes a second marriage.
Her entitlement is her property and it enures in her forever absolutely.

The case studies presented in this paper has shown that contrary to the
stereotype prevalent among western and oriental scholars that Islamic law
discriminate between a male and female in matters of inheritance, is wrong. In
most of the cases, it is observed that there are situations where a female
inherits more than a male, where they inherit equally and where a male inherits
more than a female. Islamic law seeks to strike a balance betwggq bqth sexes
by taking into consideration the economic right and responsibilities imposed
on both sexes under the Islamic law.

Lastly, it is recommended that the system of inheritance under Islamic law
Shoulc{ be adopted both under the statutory and indigenous intestate systen;a]iz
this. the status of widows, daughters, mothers and other female heirs wou

enhanced and better protected.
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