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THE GRAVITAS

S

ON OF THE INVESTMENTS AND SECURJT]gg

USIVE JURISDICT IO & FUTIONAL PERSPECTIVE

TRIBUNAL (IST): A
ABUBAKI O. YEKINI*

THE EXCL

ABSTRACT ‘

b ettled by various commissions and courts before th,
O e am rities Tribunal (IST) in 1999. The various settlemen,
establishment of the Investments anaf .S"e.cu Incislations. The advent of the 1999 Constiatn "
regimes have been ordered through different eg;; n the area subject-matter jurisdiction of

nded, brought with it some corrstttu!tc)_nql c anges. { ek Clinrts, vt
gg:i'!s For instance, restriction on the unlimited powers of the State Hig 19901} h : . .tA fon of
exclusivity in the jurisdiction of Federal High Cour{s and so .0;1. In [{ l9m€,m Oj ine;ce;{;;;f; j,,s
Exchange Commission (SEC) Act established a new fl‘lbb{ll.af for the se ‘e et nd
securities matter and in 2007, the Investments and Securities Act ([SA) repeale e anl .
also gives the IST exclusive jurisdiction over investment and secur me; mam_e'fts. ”‘MS 7} lvzf)us ly
raises some constitutional issues. The objective of this paper; therefore, is to critically explore the
constitutionality or otherwise of the exclusive jurisdiction granted r/ge IST -by the Investments &
Securities Act, 2007 vis-a-vis the wide Jurisdiction of the Siate High C ourts in Con_n'actual matters
and exclusive jurisdiction of the Federal High Court in ¢ ‘r:-mr.;,g;r_v pHes (!{l(f A/llé(fi Matter.'s Act
(CAMA) related matters. The paper concludes that the poiic « beiind sire ISA 2007 is to achieve

Investment disputes h

speedy disposal of investment matters and hence, the nced v . : .'-,‘;f.-','cf‘(?’ fribunal. Howeve{‘, it
seems proper legislative enquiry was not carried ou: iy oo oL il e p/‘aposeq’ ex.c.'luswe
Jurisdiction did not conflict with existing jurisdictional frov = .. . - cant constitution. T he
paper finds that the exclusive jurisdiction of the IST corfiic s v - . i1 o/ the Constitution which

already grants exclusive jurisdiction to the Federal High Court over Company Securities matters
and 5.272 which grants the State High Courts wide jurisdiction over contraciual matters.

INTRODUCTION

A foreign investor will want to have some assurances that his investment will meet a favourable legd
framework that will ensure speedy resolution of investment dispuics and onsers that business Justice i
guaranteed. Investment and securities related disputes are an asruet of our civil Jaw that deserve not
only timeous resolution but adjudication by a competent aitiic: v s - o hie =cessary expertisein
investment and securities matters,

" tezaiar courts that are bedevilled wit

rocess and high cost of litigation is a welcome
deve.[o'pment_. As a matter of fact, it is now a common phenomenon in many jurisdictions to haves
specngl1ze;d tribunal to settle investment disputes. It is with this forward-looking dimension in mind tha!
thg .nger]an government decided to establish the Investments and S 1ti

ies Disf_)utes. This was as a result of the Dennis Odife Panel Report which
I machinery does not exist within the Capital Market for the speed
1es and disputes that may arise within the Market' and therefort

'found that an appropriate judicia
determination of al] controvers

ational Law, Lagos State University, Ojo
o - .

e pres Y Ogunwuniju jca n Nospecto
2! However, the Panel's recommendation that the Tribunal shoul

Federal High Court was not adopt d
Capdtl e 1996, o opted by the Bovernment. See th

Oil & Gas Lid Olorunimbe & Ors (2012) 10 NWLR (Pt

be an inferior court

wh isione :
¢ Dennis Odife pap ose decisions should lie to the

el Report on the Review of the Nigerian
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, current constitutional framework, other superior courts like the Federal High Court and Stat
nd State

der thL L T . e
ndL(‘otlﬂS also have jurisdiction over investment and securities matters alongside the Investments and

This paper shall therefore, critically explore the scope of the jurisdictions conferred on the various
ylar courts a-nd the [nveslmcnts Ell"ld Sec_un_tle.s ]Tnbunal particularly in the area of exclusivity. It will
::["c_mp[ to conﬂsnder whe_lt possﬂ)l‘e_ effect a jurisdictional crisis among the courts/tribunal could have on
;ﬂ'ccli"e and timeous dl'sposal of investment matters, lp doing this, an analytical survey of the enabling
WS and judicnal authorities shall be carried out with a view to addressing the above stated problems.
ENT AND SECURITIES DISPUTES IN NIGERIA BEFORE IST

pefore the promulga;ion of the 1979 Con_stitutiqn and its 1999 successor, the Capital Issues Commission
CIC) was vested w1§h powers to adjudicate disputes in the Nigerian Capital Market by virtue of the
Capital ssues Comnpssmn Decree No.3 of.1973. The CIC later metamorphosed into the Securities and
fxchange Commission. This was how capital market disputes were settled until 1988 when the SEC
Decree No. 29 of that year vested jurisdiction over such issues in the Federal High Court. Prior to the
cnactment of the Investments and Securities Act in 1999, investment and securities disputes were settled
by litigants in the regular courts. The legal framework for settlement of investment and securities
dispute before 1999 was provided for in the 1979 constitution and the Companies and Allied Matters

Act. 1990,

Relevant part of Section 230(1) of the 1979 Constitution, as amended by the Constitution (Suspension
143 provides that:

[NVESTM

and Modification) Decree No. 10 of
Notwithstanding anything i« ~ary contained in this Constitution and in addition to such
5on it by an Act of the National Assembly or a Decree, the

other jurisdiction as may bc
Federal High Court shall ha. . s¢ qurisdiction to the exclusion of any other court in civil

causes and matters...

“ompanies and Allied Matters Act or any other enactment

(e) arising from the operaticin
~-r4tion of companies incorporated under the Companies and

replacing the Act or regulatin .

Allied Matters Act;
(p) the administration or the management and control of the Federal Government or any of its
agencies; B

unction affecting the validity of any executive

(r) any action or proceeding for a declaration or inj
or administrative action or decision by the Federal Governmen
at the Federal High Court has exclusive jurisdiction in

Companies and Allied Matters Act including
like the Securities and

t or any of its agencies; and ...

The purport of these constitutional provisions is th
respect of any matter that arises from the operation of
companies' securities and the administration of a Federal Government agency (

Exchange Commission) or any proceedings against it.

\
arket and its disputes in Nigeria, sec: John D.C. A Cnitical

3. Foradetailed historical account of the regulation of Capital M
Appraisal of the Investments and Securitichnbunal in Nri)geriﬂ, University of Ibadan Law Journal, Vol I No 2. 2011. ppllﬂl-
104, Akanle O., 'A Decade of Securitics Regulations in Nigeria, 1980- 1990' (1991) Lagos. NIALS: Sofowora O..'The
Investments and Securities Act of 1999: A Critical Analysis of Some Aspects of the Act’ Journal of Capital I‘:1arkct. I-J\\ _&
Economic Development, p. 66-95; Agbadu-Fishim J.T.. 'Regulatory Power of Securitics and Exchangcvt LII!]I‘L]IS?:l‘\‘n A;_
Commentary' (2002) 6(3-4) Modern Practice Journal of Finance & Investment Law, 467-475, Abdullahi A, "Twenty \‘};.\rs u'
Securities Regulations in Nigeria' (2001) 5(1) Modemn Practice Journal of Finance & Investment Law, Ahdullahln A i ‘1{:;:15

of the Nigerian Capital Market: The Legal Perspective’ (2001) (6)4 Law & Business Quarterly, 60-77, Ndanusa S.A, "The

Investments and Securities Act 1999' (2001) (6)4 Law & Business Quarterly, 48-59

es Ple, (unreported) FHC/L/CS/832/94; Nigerian Wire

% fe; Securities and Exchange Commission v Nechemtex Industri
ndustries Ple v Jethwani (1996) FHCLR 826 X ™
5. The Investiments and Securities Act, 1999 was enacted and took effect on 26" May 1999 shortly before the cmr.m;en::cn::‘n:‘:: % O—\ ;
1999 Constitution of the Federal Republic of Nigeria which took eflect on 29" May 1999. So, lg‘chmcu]l) speaking, one 2 M
. say that as at the date the first ISA was enacted, it was the 1979 Constitution that was n operation L6
- Now, Companies and Allicd Matters Act, CAP C20, LFN, 2004 —
48
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i struing the provisions of section 23 (1) (g),(
|  Edegbero while cons fthe 19 D (n),
The Sugretric COU}:{ ”11 ﬁﬁ;’ﬁAP:w'i(r:Iareria with s.251 (1), (9), (r) and (s) of the 1999 CDnSt'tU“On (T::
()79 whnichn 18 5
(s) of the 1

1

f s g im of paragraphs (q), (r) and (s) of SUb-ge

; - this judgment, the aim o . - -

From wha? I h;;f(e) sa;(i Sgr‘l,l;rt ]fl;(clusjive jurisdiction in the Federal High Court in matters jy,
(1) of section w S F H

] Y g 5’.

Cligy
Whigh

f investment and securities disputes are resolved by SEC ththUgh l'hf Admin;
Usually, a numberq inv APCY, Mate.often than not, unsuccessfu} parties go to court to chalk;
Proceeding Committee ( o B Following from the above decision of the Sup;gme CO“”.’ .,
decision of the AP_C‘b)Slélg ig an aajon against the executive or admmls‘tratwe action or decisj
;had[ anl a(t}:gsgnf:g?éztﬁ; agency, and to that extent, only the Federal High Court has Jurisdiction ¢
edera ’
cases.

Stratiy,
nge the
t Mean,
On by 3
ver such

' » i it beyond any douhbt that th
] ers Nigeria Plc v N1 D.B, Obadina J_CA puts it at the
{:n (g:emag’gicgﬁlggaﬁcﬁgéeéic]ﬁgiexié(;urisdiction in entertaining issues arising out of the Operation ¢f
caer :
CAMA when his lordship posits that:

The combined provisions of sections 180, 389 (1) (la)'andt39é) (l])jsrt:iteléea(;grg]laﬁg(ljeiq z;nt?e;ﬂsl::re}g
Act 1990 deal with operations of an Act re ating to ompani

5633555238 (1) (e) of the Constitution of the Federal Republic of Nigeria 1979 as amendf]:d by th;

Constitution (Suspension and Modification) Decree No. 107 of 1993, are sol g e:ir an

unambiguous, and it leaves no one in any doubt that the only court h_avmg original exclusive

Jurisdiction in respect of causes of or matters arising from the operation of any Act or Decree

relating to Companies and Allied Matters and any other common law regulating the operation of
Companies is the Federa] High Court."

From the above provisions," it goes without saying that the Jurisdiction in respectlof 1nvestme1111Ha_nﬂ
securities dispute at least prior to the Investment and Securities Act, 1999 was vestc?d in the I':c?derlizl lﬁ
Court in as much as such disputes arise from the operation of CAMA (i.e companies' securities) ' or the
review of the decision of Securities and Exchange Commission which is a Federal Government

7. NWLR (Pt 798) 79. I, this case, the Respondents were fo

(2002) 1§

(NEPA), the Appellant. They embarked on an industrial action jn _ h
terminated. They challenged the validity of the exercise at the High Court of Niger State. The Appellant objected to the
Junsdiction of the lower court and claimed that b ituti i

Contract of employment The Supreme Court he

Uon over that matter as the mntention of the law maker 15 10 vest al] matters agamnst the
Federal Governmeny in the Federal High Coun, However, it mug pe mentioned that the same Supreme Court has qualified

that decision in NpJIC Okem Enterprises [2004] 10 NWLR (PLBR0) 107, thay it does not apply (o cases of simple contract

Id, and we agree with that view. that only

against the Federal Governmen

8. ibid, per Ogundare JSC 4 page 97 See alg v Abdul-Raheem (2009) 13 NWLR (Pt 1157) 83: see also
Federal College of Education v Ogbonna (2008) 3 WRN g

9 (1999) 11 NWLR (PL627) 397 The Applicant, by way OFOnginaling Summons, applied pursuant (o Sections 390. 391 and
393 of Companies ang Allied Matters Act, 1990, for 3 PRointment of one Chief Uwakwe as the
Tecetver over the asseqs and affairs of the Respondeny. The Responden contended that the Federal High Court has no

Jetween a banker and hey customer. The court resolved that the Federal
;J]Ig_h Court was properly seized of (he matter since the claym was brought Pursuant to provisjons of the Companies and Allied
alters Act
10, ibid 3yq
1 e sections 230 (1) (c) of the Constitution of the Federg) Re of 2 i
‘ i s public of Nigeria 1979 ag ' the Cons
(Suspension and Mc)dlhcallun) Decree No 107 of 1993 d " ended by the € preutien
) N ":fﬁ:( 7:’11(1%” ‘:[‘lem.‘.lll(l;i):)“/\)ﬁi ffJ)‘:’;i_l]g’”g Rd and Gen Wrks. Lid | 19771 NSCC 323, Minso Wadzani Gad=ama v Rims
i erchant Bank Ly, R (Pt 498) 234 Okovg y Santilf; (2Y; Attorney ¢, e State'y Elodlote
T ' (199° ' S . v General i > v Eko Hotels
R Limited !Zﬂ(lfuj 12 MJsc . 7up Bmh‘urg Co Lty Abiofa & Sony Lid | 1994) 7 N\\*’LR];;”: il(é) ;)/hﬁlf‘”ls ate v Eho
!, 13, Securities and Ex hange Commussion v Kasunmy, [2000] 19 Nw o
,I i

Osindero & Aneyr [2009] 5 NWLR (Pt
Securities and Exchange Copm
Indusiries py, (unreported) Fye

LR (Pt 1150) 509 Seciurines gn i Excl | SN0
50) 509 3 - 1ISSTON )
1134, 377. Oweng Bani: (Nigerig) p ek Be g B¢, Comi

SSIC ; lev Nigeria Stk Exchg gc Limited m Re-
HISSION 1997, g ; - 2 S &eria ¢ Xehange Lonitee
'L’(.‘S"?{Ji’_/@c{ JENWLR (PLsisy Securites and F Xchange Cammisvion | Neéchianiti
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On the other hand. some aspects of Investme

‘ : nt disputes especiall
celling of shares of a company between priv

‘ v those ansing out of the buving and
ate o . LR ) N ~
ate persons.  share option agreements, and other matters of

S may be vested i the State High Courts as matters of
jurisdiction of the Sy

simple contract ansing from companies operations
gmple contract. This 1s subsumed under the wide ate High Court over ¢ivil matters
INVGESTMENT AND SECURITIES DISPUTES UNDER THE IST REGIME

Having presented ;lbovc the legal regime of iny estment dispute resolution B‘CI‘orc t!‘w creation of the IST
we shall now cnlmdsr same under the IST. The IST was first established under the Investments ;;nd
Securtties Act, 1999, The ACl purported to vest jurisdiction in all mvestment and securities man.cr\ In
the IST. In other words. the Tribunal could be

1 ; \ said to have a co-ordinate jurisdiction with the Federal
High Court and the State High Courts. '

Section 234 of the Investments and Securities Act. 1999 provides as follows:

(1) The Tribunal shall have power to adjudicate on disputes, and controversies arising under this
Act and the rules and regulations made thereunder )
(2) The Tribunal shall in particular adjudicate on matters
(a) the nterpretation of any law. enactment or regulations to which this Act applies;
{b) disputes between the Commussion and a Secunities Exchange or Capital Trade Pomnt:
(¢) disputes between Capital Market Operators and the Securitics Exchanges or Capital Trade
Point;
(d) disputes between Capital Market Operators:
(e) disputes between Capital Market Operators and their clients: and
(f) disputes between quoted companies and the regulators or the Securities Exchanges.

relating to—-

Section 235 of the same Act states that:

Save as provided elsewhere in this Act. no civil court shall have jurisdiction to entertain any suit or
proceeding in respect of any matter which the Tribunal constituted under this Act 1s empow ered
by or under this Act to determine and no injunction shall be granted by any court or other authority
in respect of any action taken or to be taken in pursuance of any power conferred on the Tribunal
by or under this Act.

The Act further provides that any person dissatisfied with a decision ot the Tribunal constituted under
this Act may appeal against such decision on points of law to the Court of Appeal upon giving notice 1n
"Wniting to the secretary to the Tribunal within thirty days after the date on which such decision was
given,

4 See Summu Finance Compam Ltd v Iron Buba and Sons Lid |2003] 38 WRN 81 Garba v Sheba (2002) 1T NW LR (Pt 728) 372
In this case. the court held that money deposited for purchase of shares becomes a hquidated debt it the transacuon tor
vhatever teason fafled Flowever. w |{CIL' the transferee seeks to compel the company o eftect his name on the te -__'|~u’r then
such a clam will fall under 'management control and operation of a campany’. 'See Seedorff v Anchbade Enginecring Linited
[1996] 1 NWLR (P1423) 223

5 Fut Bunk of Nwerta Ple v Econet Wireless Nigera Limued wunreported) Suitno FHC L OS 87803
B Nospectn Ol & ( tMorunmihe & ors (supra) ‘
g w‘c,\ 272 nli:’h(: |"ll"l:)';’:{n.\nl)::rl|n’|:’.[|’\ amended. (u.!r/m v Sheba psuprad 1Emust howeser be admtted here rlull ‘,hdj Tf ‘.|rh;[‘ ‘u‘u
o dnnnction between the pursdiction of State High Court and Federat Hheh Courtm respect ol the » I';* “‘I‘I \!,l. 'l’;\u::.::\‘(!\A-“w‘h\
'S Belgore Fias obseryed. all agreements hetw cen two o1 more persons involving pesels ot consie -" “r" " o m”:‘
other is a form of contract i uncL form or another but some of these contracts are « h\fum !w\l,n:u‘r.v.;:ml].:hq :,: “‘.-.:_m\-."
relating w and they are protected by a separate faw distiguishing them from ordimary u-n:rl.:«” I“\ ”: e ‘.l m;i» s
Lween Aand B for B 1o carry A's coods by shipping from Fainwan to Lagos s ““”“‘“b' : o ] 1 e wranimis Rebaens
admiraly matter 1ts not arcument I'-'I-II this court has no jurisdiciion on s ats m“““\}l—]‘ ]\Lv\l:w L|-'|c. ment portaining o or
and By, na silar manner that an agreementw rilin company MAIERITE s %“:1 ::1:!; i |‘\_\\|lhm the purvig w of the [
TLI[”“—" o ( ompanies Act though s m the nature of common l‘l—“ U'““‘?Ll h\ I)l; \Lr’:n L’\’l;h ar Co Lonuted cunreporied)
'lnlq{!cr relating to company law'  see Emcrald Puc hagme Co Lomiicd v Odua &
I 1. 5% 9] : ) « 007 =~
!: Decree Ny 45 1999, The 1999 Act has been repealed by the Investment and Securiies Act. 200 ‘.

S 243184 1999
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: ds excluded both the State High Courts 4, q

: [SA, 1999 in clear wor _ . : the
The above provisions ﬁog;(;l::isingjuri sdiction over those items listed underl S;:ctlor;hB: ofthe Act |
bl _Cour: h;on;r with the courts of superior regord and ma‘fjef‘:f‘ pdiiZISHimllln Co:;n e Of the
p’a[:Td tlhlLT Tt:)ll:ll:: aCoaurIt) of Appeal just like those of the High Courts and Fe g :
Tribunal he

‘17

T T T 21 : .
Commission. It also established the IST and provided for its jurisdiction.” The IST is given ¢
jurisdiction in respect of’

ate the
Market
XChange
XClusivye

(a) adecision or determination of the Commission in the operation and application of this Act, anq in
particular, relating to any dispute:
(1) between capital market operators; o
(1) between capital market operators an_dAthelr clients, - '
(1i1)between an investor and a securities exchange or capit
settlement agency:;

(iv) between capital market operators and self-regulatory organization:

al trade point or clearing and

(b) the Commission and self-regulatory orggni‘zation;
(c) a capital market operator and the Commission:

(d) an investor and the Commission;

(e) an issuer of securities and the Commission, and

(f) disputes arising from the administration,

management and «,;
schemes.

<tion of collective investment

Since the enactment of the ISA 2007 especially as it has expressly stated that the Tnb_ungl shall have
exclusive jurisdiction over matters listed for the Tribunal, there have been some uncertainties regardm{gi
Wwhich court has jurisdiction over investment and securities matters. What is the implication of the wor
‘exclusive’ when used in statute particularly as it affects the jurisdiction of courts? _Muntaka-
Coomassie, JCA has indicated that where 'the law grants an exclusive Jurisdiction to a partu:ularr g:zoun:
no other court, not even the Supreme Court, can lawfully exercise jurisdiction on such matters'.” The
exclusive jurisdiction of the IST in respect of matters stated under Section 284 of ISA suggests that
neither the Federal High Court nor the State High court can exercise Jurisdiction in respect of those
matters,

CONSTITUTIONALITY OF THE EXCLUSIVE JURISDICTION OF THE IST
It is trite in constitutional law th itut] i
i 1]

erive their validity. Any o
tent of its inconsistené
n the laws of the State

: 5 o e
ther law that is at variance with th

YNext in hierarchy to the constitution are the
Houses of Assembly.

4———"/
20. Law no 29, 2007
21. Sections 274 -297
National Union of Road Transport Workers, Federal ¢ aputal Territory,
Of Nigeria, Federal Capital Territor, Abuja and 7 ORs [2001) 14 N
23, NUFEE APE (2010)7 NWLR (Pt 1194) 538
Labiyi & Ors v Amretiola &
Federation (2004) 12 NWLR
25. See s 240 of the 1999 Constit

Abwa v Road Transport Emplovers Association
WLR [Pt 733]1313

td ) v ~General of the
State v NLC(2003) 8 NWLR (Pt 821) 1 -
ution as amended

i
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Trbund] it establishes.”

r .+ a] look at the provisions of the ISA and the Constitution,
Taking 8 C"“Cien the exclusive powers of the IST as given under IS
ictls be;“s’tate High Courts by the Constitution. The area of ¢
Federal an

i ﬂI'ld the exclusive provision of the IST could be broadly cl
1q10NnS
pr()VlSIO

it is glaring that there are apparent
A and the powers conferred op the
onflict between the constitutional
assified into three parts,

Companies' Securities Dispute

' rities are the shares, stocks and debentures of a registered company and such securitiqs are
Company Secul es of companies in particular are often traded on the Stock Exchange and where it is a
ransferable. Shar members of the public may be invited directly to subscribe to the shares of such
public Compagﬁik of capital market disputes arise from dealings in these company securities. This may
Companrz'sgt%fdispute arising from public offer of shares, transfer and issuance of shares certificate.
beasa

i to be that any issue affecting a company,
jrisprudence of our courts now seem
. J'l:il)sr?s in the Companies and Allied Matters Act, would be regarded as a ma
pr(:e:elltion running, control and management of a company and such matter’s8 are ex
St?e Federal High Court by the Constitution” and the Federal High Court Act.

which have specific
tter arising from the
clusively reserved for

In Nashtex International Ltd v Hatib (Nig.) Bank.Ltd & An'or,'9 the Court of Appeafl held thaitesshl::a,1(;&:':‘5;l 3:21
shareholding are issues arising o= the regu[atlop, running and management o hcognpa:me Jecause
CAMA makes provisions for suc < 3ame reasoning was r§cently confirmed by the upre count
4G Lagos State v Eko Hotels & tiat since CAMA provides for transf_er and transmission o 1
1o cou;t or tribunal can exercise . “:on over same except the Federal High Court.

[t would be observed that ther me provisions of CAMA that are reproduced in ISA. These

provisions lafgely include issue: :npanies’ securities, public offer and sale ;i/ iict}rgmm;ntr;aité
merger, take-over, acquisitions, 1. ¢ - rading etc. that could be found upder pa{lt % A th;lt Lt
all the regulatory functions to be o2 "ovmed under this part are vested in SEC." It can cbs Lh ot these
Provisions are still in force as there has not been any direct amendment or repeal to CAMA y ‘lf ational
Assembly. All official documents released by CAC itself indicate that the Commission still refe

CAMA 1990 and the sections remained unchanged. ™

3
However, there seems to be an implied amendment to CAMA by Section 312(1) and (3; ()1 gfrls/s;tzig(l);e
The 54 Provision states that CAMA shall be interpreted with such modification as it wou ru;gn n line
With ISA Provisions. Subsection 3 of Section 312 specifically states that all pr(_)wsmgs 0x i: n); e
e ment including CAMA that are in conflict with ISA shall be null and voxd_tcl)] tC e f;-t e
o msistency, Areas of such inconsistency will include the jurisdiction of F ederal Hi gISAouestS Tespect
o rmpanies Securities issues. While CAMA vests jurisdiction in Federal High Court, ISA v .
HL Hence, to at extent and statutorily speaking, one can say that jurisdiction of the IST prevails.

\

. ;'lesuzsyl (¢} and () and s 272 of the 1999 Constitution as amended
3 e

B, ?77(505’;“;’;3' High Court Act, CAP F12, LEN 2004
7 WL
3 Seeinfr, R (Pt 1063) 308

R, ge" 5 541623
3. ee C"-‘niﬁcme of

gam‘ “rhe[h

1 1 2012
i Companies Regulations, 2
Incorporation usually issued upon registration by CAC and the recent Comp:
Supre

i i ause of the decision of the
o there is anything like implied repeal of an Act of parliament is doubted because 0

n 5 5 cdardainal prmcip e [ah st ey dre e od by reference or
2N nor ¢ C‘(I{(( ) refe

‘ atig b g SC that ' It is a cardi I[H li‘l le ()/ the ]a v that statites d&r P

{C ut

497) 124 at 163
(4 ine 7 WLR (Pt ) 124 at
by direcy Provision of the law. " See Ibidapo v Lufihansa Aurfines (1997) 4 N

)
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self may be inseparable from other provisions of’('AMA }

. this conclusion it hey are

evertheless. this conc! o because they e \ _
Murj(,ua of the operation of ¢ AMA, ,ms‘of chareholders, control and management of companjc 5,

g out ( 5, g . 4

areas of transfer of share, no way issues of mergers an_d acquns:tlgnj ]fubII;c l(zlffer for Shareg. sl
MA. There ar% fect the activities of the directors and shareholders. The diregy,,
tc will not affe public offer for shares. The director, i

or of shares and allotment of ;

o ; sfer of shares an ; . q =A10rs 4,

nd CHARTE 1rannm play were there to be any disagreement In mergers and acquisyyyy,
rs come 1 )

Il eventually arise out of the operation of companies. Hence, IST canng,
eve : > £

ansu
nstance. :
sull regulated by € A
of company's shares ¢
approve
sharcholders’ powers ¢
AT rel "y~ s 15 \“'l
Hence. these 1ssues v
replaced with the Federal High Court.
‘ N _ i Co |
from the foregoing. Section 251(e) expressly stipulates I’hat th:i iﬁ?cﬁl]\;{;ﬁ};ri(:z tlas el
Apart o yver matters arising from operation of Companics an ied M < or amy o,
¥ ~ / « by by | , d | :
Jdmmmunf lacing the Act or regulating the operation of ¢ ompanies incorporated undey y,
enactment replacing dcr' Assuming but not conceding that the ISA has effectively altereg ;

7 o5 and Allied Matters i : e e
;(:’f{:ﬂ’:rt (:l'(' AMA. then it becomes an enactment replacing CAMA in respect of the provisions iy,
TOVISIC AUVLAL

altered and as such. the Federal High Court 1s still vested with exclusive jurisdiction over such mater,
notwithstanding the fact that they are now under ISA.

In FIS Securities Limited v Securities and Exchange Commission,” the appellants were involved
fraudulent transfer of shares on the Nigerian Stock Exchange and the scam was reported 1o the
respondent. SEC ordered i1ts Admimistrative Proceeding Committee (APC) to Investigate the allege
traud and the appellants were found to be culpable. A number of orders were made against the appellan
including payment of the monetary value of the transferred shares and some damages. In an attempt I«
challenge the decision of the Commussion and the APC, the appellant approached the IST and amon;
other things sought to set aside the decision of the respondent on ground of fair hearing and that the
Tribunal and not the respondent has jurisdiction over the matter. In its decision, the Tribunal made the

following remarks

Next we consider whether the Tribunal and APC have powers to deal with matters contained in
CAMA contrary to the provisions of section 251 (1) (e) of the 1999 constitution. The Tribunal
agrees with the submission of the Respondent that both the Tribunal and the APC have
Jurisdiction with respect to the subject matter - capital market - and power to hear and adjudicate
on the matters 1n 1ssue considering the provisions of sections 234(2) and 255(2) of the ISA. The
Tribunal has jurisdiction to deal with matters specified in CAMA in so far as it deals with quoted
;_n:a;pumusy securities, transactions in those securities, merger, acquisitions etc. The Tribunal
ui'?d;rn'g:g:gt;iaﬂlc gi‘;;;‘;‘; tl?: iﬁ?hinfqgj; ‘1999 Constitution since capital market is an item
Seclions 234(2). 25502) and 261 of the ISA together with tho e 227€€ that when you read
the Tribunal can deal with the subject m.:irterorﬁi er with the Constlruu.og_" het:plnes clear !ilgl

: withstanding the submission of the Appellant’

counsel It 1s settled [aw that w
s when there 15 substant ' ‘ ;
At . S s Ive junisdiction a ancillan
matter. the court can assumes jurisdiction on the whole ! Ll '

provisions and CAMA. only the Federal High Coy
companies and particularly company secur;tle
etc. These are matters that border o
emphasis says any matter 'arisin

- KHALL has junsdiction in actions relating to the operation ¥ |
ron operauffn‘;](l)‘ftcri;ff?r > ‘_share“; public offers. mergers. take-0) L’:
g from the ¢ ‘anlE?_ Section 25 (¢) of the Constatution I¥

peration of the Companies ang Allred Matters Act or 3

e —————
T —— o
34 02004y NpS) U6 See glsg ¢ chtral § o
A it . S0, al Mecurie Cie \ . YK
| [\ \_14‘_, : :\.a\( B 4i il il :zi:?{{s: Svstem (¢ SCSsy Se
‘ Ne IST APP 92 03 rement Company Limired v Se
Sirnijar [ THT] | -

cwrines and Exchange Commission (SECH

35 W expressed by ghe (- urthies and Exchunge Comnnssion. Appeit

aftirme, - ¥ XU Coun of z

4 {the 0 5 :

flirmed that the IST has exclusme IUI"INimm,Appml LU FITY -‘-’7('(2()()4.)-, 13 NWLR
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tment replacing the Act or regulating
gther endb and Allied Mutter..sj Act’ Let us assur
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CAMA lﬂs incorporated under CAMA.. To that
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st jurisdiction Over company matters
ot Ve
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Ihe. OPeration of Companieg incorporate under the
ne tor the Purpose of argument that |SA has replaced
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cxtent, the same conclusion wifj be reached that ISA
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| admitted that some of the issues raise
e had jurisdiction sinply because [hg
tha}t‘}t under the exclusive list. If the Tri
?:3 ?Zgzral High Court has no jurisdiction

e Tri
conc |“d§d
parket
that even t

d in the case are mat
matters are contained In
bunal were to take the re,
because; the Junisdiction

ters under CAMA and then
ISA and also because capital
asoming further, it would pe
of the Tribunal is exclusive,

ion that could be drawn from the exercise of exclusive powers by the [ST in matters of
The only ConClpslgiS that it would not only contradict the €Xpress provision o_fCAMA that grants Federal
company Sea]mtzelrisdiction Over any action arising under the Act or operations of ‘companies but also

: he '8 ) ; ) :
High Court t o antitutional provision which grants Fedefal High Cou : I
violates thhe ¢ xclusive jurisdiction granted the Federal High Coyrt by the Constitutio
ec jurisdiction i f anies' securities.
maters. T ise any jurisdiction in respect o comp
annot even eXercise any

IST canno

. buttresses that issues of companies' securities are

te v Eko Hotels Ltd** further s ar
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i otels Itd. Some ] M
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TEELI 20 i dure of sale of its shares in Eko Hotels Ltd. B

. herwise of the procedur jurisdicti ‘er any conduct that emanates
gl o ibunal does not have jurisdiction ov 1 o bt o
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- § do with the operation of a compga
comi mber of a company) has to : pany,
of bett?i?m:l{,) lf:c";;_er of shares is regulated by ISA with due respect does not hold watete
atpu ts that would replace CAMA or deal with companies registereg

one of the ways

Tabunal's concluston t
Section 2531(e) has included all enactmen
under CAMA.

.sions cannot stand in view of the constitutional provigjy,

which erants exclusive jurisdiction to the Federal High Court in matters affecting the operation
L = i B,

companies. To this extent, the ISA provision with respect to the exclusive jurisdiction of the IST is voiq y,

the extent of its inconsistency in so far as it relates to companies securnties whether private or public,

In this respect. we submit that the ISA prov

sion with respect to its Operation/Application of the Act:
h Court exclusive jurisdiction in matters affecting the activities o
r that SEC is an agency of the Federal Governmep
the observance of the provisions of the Act. I jg
formist operators/investors.” In other words
in a situation where anvone is aggrieved by the activities of SEC particularly if it is in connection with its
operation of the Act. then it is only the Federal High Court that has jurisdiction to ent.engin such
grievanceis). Some of these issues include dispute between SEC and self-regulatory organizations and
capual market operators etc.

b. Actions against the Commis
The constitution grants the Federal Hig
Federal Government or its agencies. It is crystal cllea
established under the ISA. It 1s meant 10 supervise
empowered to take disciplinary measures against non-con

In NEP4 v Edegbero. the Supreme Court per Ogundare JSC pointed it out that:

It is not in dispute that the defendant - NEPA - is a Federal Government Agency. the two courts
below made a finding of fact to this effect and this has not been challenged by the plaintiff. It is
also not disputed that the cause of action in this matter arose out of the administrative action or
decision of the defendant. The action is for a declaration and an injunction and the principal
purpose of it is to nullify the decision of the defendant terminating the appointments of the
plamnniis and others. In the light of all these. therefore, the action on hand came squarely within
the px_'ovision of section 230( 1 )(s) of the 1979 Constitution. It would appear on the surface,
theretore. that the action would be one within the exclusive jurisdiction of the Federal High Court

Also. in Nospecto Oil & Gas Ltd v Olorunimbe.” it was reiterated that:

The aim of section 251(1)(p)(q) and (r) of the 1999 Constitution was to vest exclusive
jurisdiction in the FederaE_High Court in matters in which the Federal Government or any of its
agency is 2 party. In the.lnstant case. the principal claims were against Federal government
ag_cgc;es wher_a:m the validity of their executive decision to freeze the accounts of the appellant
“ij t?ej[ngt_cZauenged_. There IS 00 dopbt_ that the Federal high court has exclusive jurisdiction 1n
::;c;m Sﬂ tto.?ri:n[;:gil C:al{ns. This s because no matter how laudable and practical the
e Cmsﬁm} e stments a‘1‘1d .Sgc.unnes. ACL, 1ts provisions cannot override the provisions

I 1 donating exciusive junsdiction to the Federal High Court when the Federal

government of any of 1s agency is being ¢
= J g ng challeng ' / - - : :
& took g ged over any executive or administrative action

Prior to the establishment of IST. actions against SEC in
marke? 135u€s have always been subject 1o th"e nrnsdiction
authorties and the clear constitutional provision. it 2o
assume ursdiction 1n contravention of the Constituuorr

respect of 1ts disciplinary powers over capital
of the Federal High Court.*' Considering thes¢
es without saying that the IST cannot validl)
when an aggrieved party has a complaint against

="

TNWLR (P 1083, R
ries ,f',,_‘n-”l,_,_‘,‘ ‘IT‘H‘Q lp VUEE Yy BPE (2010y = NWLR (Pt 1194) 338
U‘”__d;;{ (} CA"NL urttiey and Exc hange Commission ( [9u7) &

S URC& daor (2009 SNWLR (Pi 1! 14y 377
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- being an agent of I-_\‘:dc‘ml (Tinvcrnm_cnl pqrticulurly if the alleged wrong arises from SEC's

3 ration Of application of lh‘g provisions "f_'lhc‘l‘b‘/\‘ What should be noted here 1s that mayority of the

op T eing hugated at the IST are agamst SEC. The reason for this 1s not far-fetched. More nﬁ’cn than
phons over capital n.mrkcl 1ssues generally are presented before SEC whose Admimistratiy

mmittee (APC) would Investigate and give directions and/or sanctions 1n most cu%cid lll‘rni

ere parties felt aggrieved ‘r"“h lhc A'l’("s result lhﬂ_‘ an appeal will be lodged at the IST cha!-!cn'emé

W JecIsion. Although, an originating application could be entertained by the IST but that 1s

E(s ¢ Al ‘
o ungent upon SE(C's refusal to act on a petition,
contiie

!
M. W N
- Jing (o

4 of conflictn this instance 1s where the ISA has provided that the 1ST shall have exclusive
yrdiction in such matters. [t means the Acl has ousted the junisdiction of State High Courts or Federal
High Court as the case n.'liay. be. In cl_iccl. ‘1he exclusivity of the jurisdiction of the IST in this
Circumstance cannot stand. This aspect of the ISA shall also be void to the extent of its mconsistency. It 1s
i this respect that we agree with the position of Galinje JCA in Professor A. B. Kasunmie. SAN

(Practicing un
the Federation expressed thus:

The question NOW is. can the Federal High court's jurisdiction. constitutionally guaranteed be
ousted by an Act of Parliament” Clearly. the answer 1s No... The Sccunties and Exchange
Commussion 1s without doubt a Federal agency. The respondent's claims at the lower court
or declarations affecting the validity of 1ts decision which sought to compel the
h 1t before he can act or be appointed a solicitor to a company n a pubhc

The arc

sought 1
respondent to register wit

issue of 1ts shares
Clearly. the respondent's claims fall within the ambit of section 251(1) (r) of the Constitution

Where a Constitution has clearly conferred junsdiction on the court in any matter. 1t w (ll be naive
for such a court to abdicate from its responsibihty ot domng justice in the matter on the ground that

urisdiction has been taken away by an inferior legislation. From the forcgoing even if the

such |
pable of ousting

Tribunal were 1 place. it would have not made any difference as the Act 1s inca
the junsdiction of the Federal High Court. 1 therefore agree with the learned tnal judge that the
Federal High Court rightly assumed junsdiction over the respondents’ claims

Having pointed out the areas of confhct between the Constitution and the Investments and Securities
Act. what option do we have to wriggle out of this potential constitutional ¢nsis. The Constitution 1s the
apex law and everv other law denive vahdity from it. I would rather argue that the way out 1s to amend the
Constitution in order to give effect to the policy behind the enactment of the Investments and Securities

Act- uimeous and etfective disposition of investment disputes.
ed 1o stand. it will defimtely be challenged up to the

apex court in the nearest future. The implication will be that liigants will continue to waste and encrgy
pursuing their claims before the regular courts. So. in that circumstance. amending the consutution by
excising the provisions that may impede the exclusive jurisdiction of the IST may be a better option

Where the conflicting provisions of ISA are allow

¢. The Implication of Residual Jurisdiction of the States’ High Court

The next question 1o be determined is if for any reason. mvestment and securities matters do not fall
und.e" the jurisdiction of the Federal High ('ourt.‘wlll such matters then not be coy ered under the residual
Mhsdiction of the State High Courts”" If this question is answered n the aftirmative, can the ISA then

N\'—m—-___

SEC 120047 1 NINLR
Y IR T L AP N
1Ne IST APP 03 2W03
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42
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Ofised by the Registar ete
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h Courts or can the Act totally exclude the State K
S uch matters. The answer o these ques.tlons has been Succincﬁh

diction over s \inwola.” To better understand thg rationale behind the answ)

o fl‘OI;l the decision of the court is apt: _ tr

isdicti Hi
limit such residual jurisdiction of the State H1g

Courts from exercising juris . |
given by the Supreme Court in Ad;sa % t
given by the apex court, the following excerp
onstitution, High Courts both in the Northern as wejj A

limited jurisdiction by virtue of their stapyg i

e regarded as courts of un _

o SQUthemrtStatfe:er:)errcl IngOIanivi v Aroyewun (1991) 5 NWLR (gt 194) 622. ]IB'tellg C JN said

Sllgp?rloréoclile Stl?e High Court béing a Superior Court of Record, was a court of unlimjgeg
"Prima ,

jurisdiction...”

Before the promulgation of the 1979 C

o e w . limited only because it is presumed to exist in any

that the jurisdiction is described as un 1 ‘ '

iczgg F:1?151(::55 it is eyj(pressly curtailed by statute, as has been done in several regional or state lawg
before the promulgation of the 1979 Constitution.

The coming into force of the 1979 Constitution had a co.nsi(.ierable impact on the Junsdlcti_On of
the High Court of the states. While prior to that constitution there was no express vc}:)stmg of
judicial power in the judicature and the jurisdiction of the High Courts of the state was to be foung
in the State legislation which tendered to vary from State to State, a change was affected by
section 236(1) of the 1979 constitution which provided as follows:

Subject to the provision of the constitution and in addition to suc’. -\7516‘1“ m_nscﬁc_ﬂon as may be
conferred upon it by law the High Court of a State shall have v | urlsdlctlon_ to hear and
determine any civil proceeding in which the existence ornorn-~ ¢ ofa legal rlght,.power,
duty, liability, privilege, interest. obligation, or claim is in is: . - - hear and determine any
criminal proceedings involving or relating to any penalty, forfeit. - ;- shment or other liability

in respect of an offence committed by any person.

The provisions of section 236(1) of the 1979 constitution ... i~
Jurisdiction vested in the High Court of a State to be limited other
may have provided. That was said by this court in the recent cas
in consonance with similar views expressed in Bronik Motors

permit the "unlimited
‘on as the constitution itself
e ol Olulate v Awosanya (supra)

Consequent upon the decision of the apex court in Adisa v Oyinwola. it goes without saying that if for
whatever reason, a Federal High Court would not exercise jurisdictior; over any matter stipulated undet
d by the wide jurisdiction of the State High Court. At best. the matter
High Courts and the IST concurrently, but the Investments and Securnt
urts (and Federal High Courts) from taking such matters.

ISA, then such would be covere
may be vested in both the State
Act cannot exclude the High Co

SIMILAR TRIBUNALS/COURTS

will i St

same formation procenens lf?f?:]fls;t\};?tﬁo;it:?t]?nit st}z:tus of other Tribunals/Courts that shared ﬂ:;
: - W 10 further ; jar
the preceding segment on the constitutionality of the exclusive }zﬁlt:::lgg tl’f‘_‘: }]zir%g?ents put forw
Junsdiction of the [ST.

ar Tribunal/Court ' 1
s of inferior re
Acts. Some of .

The IST is very similar with other simi]

. e
by the government through various stablished at various i

these Tribunals/Coyrts include VAT Tribu™

45 (2000) 10 NWLR (Pt 6M /
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: before the third alterat
1 [ndustrial Court ( eration to the 1999 THe
anonn]'tioﬂ of the law has been that any court not ligteq Constitution), Tax Appeal Tribunal etc.

. nosl . : u i
he PO° on as amended is not a superior court of recorq and a pder Section 6(3) and (5) of the 1999

Cu(;,nervi sory role of the superior courts of record. Therefore, they are not j nJ an;d\;f;;oilo 1(3: :ubjected to the
S mpete with the

superior Bl

1estio . S
Th?cfll: established the defunct VAT tribunal (the prede

wht s £

4, unal) came up for dete‘nmnatlon before the Court o : e g
I:zre d v Federal Board of Inland Revenue.” In this case, the Court of Ap;ei?iizziﬁiigsg:;l:i?(;"t)l:? t
proviSiOH 0f§e_ct1011 ‘20 of the Value Added Tax Act unconstitutional, null and vojd for being inconsiste i
with the provision of S_ectlon 251 (1}) of the 1'999 Constitution. The court had no difficulty in holdin mgt
the establishment of the VA’F Tr_lbl_ma_l ylolated the provisions of Section 251( 1)(a) of the 1g999
constitution which vests exclusive jurisdiction on the '

Federal High Court on cau 1
. SES or matters relating to
federal taxation and revenue of the Federal Government and therefore null and void. The sagme

conclusion was recently reaffirmed by the Court of Appeal in Cadbury v Federal Board of Inland
Revenue.” On the basis of these decisions, it is submitted that the IST s not different from the VAT
Tribunal and a proper construction of Section 284 of the IST will lead to no other conclusion that it is in
conflict with Section 251 of the 1999 Constitution as amended particularly as it relates to challenging the
activities of SEC and matters bordering on management and operations of companies registered under

Section 20 of the Value
cessor of the rec

f Appeal sitting i

Added Tax Act 1993
ently constituted Tax Appeal

CAMA.

The Supreme Court was called upon i Nutional Union of Electricity Emplovees v Bureau of Public
Enterprises” to determine the constire o Hity of granting exclusive jurisdiction in trade disputes to the
National Industrial Court as against ~ted jurisdiction of the State High Court. The decision of the

court is as follows:

In summary, the implication of * - exclusive jurisdiction in trade disputes on the National
Industrial Court is to exclude cowers of the state High Court thus causing conflict
between Decree No.47 and Seci:- of the 1999 Constitution and as I have outlined above
any inconsistency with Section 2 . - . 1999 Constitution in that regard is void to extent of the
Inconsistency.

Also, the court ruled that that any court (and of course tribunals) not listed as a superior court of recqrd
Under Section 6 of the Constitution shall be subject to the supervisory role of the State and Federal High
Courts. Chukwuma Ene JSC , puts the record straight as follows:

It means therefore that by decree No. 47 of 1992, arrogating to the National Industrial Court a
Superior court of record as has been contended by the appellants. s by fiell tolen mak; tli:e
said Nationa] Industrial Court a Superior Court of Recgrd w1thout an amendmeqt ocotu:tf
Provision of section 6(3) and (5) of the 1999 constitution which has llstgd the only su_perlll(jl('ie o
of record recognized and known to the 1999 constitution and the list does not ¢
National Industrial Court; until the constitution is amended, it remains a SUbor(%l
1gh Court and | cite with approval the Court of Appeal decision in L -
Satg v Nigeria Labour Congress (2003) 8 NWLR (Pt 821) 1 at 3 indeed a case
©Instant case to the same effect.

\

nate court to the
General of Oyo
11 fours with

> he National Assembly by virtue
Foﬂ'nerl)v Value Added Tax Decree 1993 but was saved and metamarphosed into an Act of the |

ot Ly}

4. ‘;fjazumn 315 of the 1999 constitution A
#® (50|9) I3 NWLR (Pt 1157) 200 8 o
9 20 2INWLR (P 1179) 561 o !

lUHNWLR{Pt 1194) 538
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) "LUSION ) e ’ ber e
g}?\l’\l pgper has explored the historical perspective to settlement of investment and securities disputes i

Nigeria right from the C apital Issues C ommission to the present lnvestmept qxld Securities Tribupg|, The
enabling laws were critically examined vis-a-vis the 1979 and 1999 Constitutions.

All the potential laws conferring jurisdiction_on courts Over in\fesmlent _and rse_cun.tl_es matters we,
juxtaposed with a view to exposing the inconsistencies and cqnﬂlcts t_he_rem. V» hile. it is noteq that th
law makers are desirous of establishing an efficient and etfective spec1allsed mbunql to boost Investor,
confidence, necessary due diligence checks were not carried out to harmonise the various enabling lay;

It is discovered that the Federal High Court has exclusive jurisdiction over matters arising from operaug:
of CAMA.. Such matters include issues of companies securities provided for in CAMA. The State Higt
Courts may also be seized of same matters where it involves private transactions in securities. The IST
also vested with exclusive jurisdiction in respect of investment and securities matters.

It is concluded that provisions of the ISA conferring exclusive jurisdiction over investment and securitia
matters cannot stand in the face of the constitutional provisions conferring same exclusive jurisdiction or

Federal High Court and non-exclusive residual jurisdiction to State High Courts. To that extent, the IS:
provision is void to the extent of its inconsistency.

It 1s strongly recommended that the National Assembly should utilize any opportunity, whenever:

presents itself, to amend Section 251 (e) and (r) with a proviso that will save the exclusive jurisdiction o
the IST in matters of companies’ securities and review of decisions of SEC.

The National Assembly needs to be more proactive in its legislative duties. It should always ensure the

;ew‘bills to be passed into law are harmonised with existing ones so as not to hav
or Instance. repetition of securities issues in ISA with rendi 1 I '

Or ins S out amending those in CAMA is not a tidy one. It
high time CAMA and the Federal High 7 |

Court of its jurisdiction in areas of Cquft Act were formally amended to divest the Federal Hig
as of ¢ s o :
matters. ompanies’ securities, merger, take-overs and other securities relat

e duplication of laws




