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THE WIDTH AND
LEGAL R
OF THE TERRITORL siilME

By 0.A YekiniLL
! B (H
Dept of Jurisprudence & Int Hf.azn;ﬁcz}f
Lagos State University, Ojo yeflow

consequently the world itself .. Sir Walter Raleigh'

INTRODUCTION

inclusive demands of all other states in the world arena®

The exclusive claims of i .
et A are thecrc;;tatl ;Eifse m?u@e the ng_ht to exercise sovereignty over the adjacent water of
other hand, others natianq Xelusive ex_plon_:atlon of the resources beneath such waters. On the
LSS Chiime bavs o tc;] assert some inclusive rights as against the claims of the coastal states. These
neses kit o : _ e emergence andl acceptance among the nations of the world of concepts
o ay as right of innocent passage, freedom of flight', 'freedom of navigation and fishing’, 'hot
pursuit'and so on’, & g
I:fmt;:if;: Cef:(fil:‘l:?nuecsltuntil I958. whe_n the United Nations was able to bring state parties together to
sgnificant point. t'gw viitj:hprfac:ces in re.spect of the territorial sea. The failure to agree on a very
Sy dao the territorial sea led th the call ftor another conferen_ce in I?60 with no
y. The matter was finally laid to rest in the 1982 Convention which has been

stimulated by Arvid Pardo suggestion of 1967.

;:-'Il:tlasr rl:aPEI‘ shall examine the legal regime and width of the territorial sea as evidenced by customary
Ui at|‘~‘>nz.'tl law, the codification attempt made by the League of Nation in 1930 and the subsequent

hited Nations Conferences which produced the 1958 Convention on the Territorial Sea and Contiguous
Zone, the | 960 Conference and the 1982 Convention. Other concepts like transit and innocent passage,
bays, archipelagos and straits shall be briefly considered as enshrinedin the | 982 Convention.

_'I'_'I’:STORICAL PERSPECTIVE OF THE TERRITORIAL SEA i _
€ term "territori f sed by the International Law Commission. Yvhat we now
ritorial waters" was first used by Tt Metheriandsivtio wasthe

Territorial Sea' was adopted in 1954 as suggested by Mr J. P A. Francois o : ho was the
"3pporteur to the Commission at that time. The choice is supported by the argument interalia, that

§ 4
n 2
term "territorial waters" may include "internal (inland) waters, Wh'ChA c-ausfsuf:nfg?ﬁr;ﬁn thesis subaurted to The St
9otd by A Nwege: "The Impacr of Cabotage Acton Entreprencunal Opportunines and Nigena's Economic Growih (= P

e

ents Unijvers; '
¥ Crsity . | | . N
- us Nanonal Egosm, The Yale Law Journal, V¢

M3 Al . ) —
:Ibtd, P ;2 ugal and W.T Burke: 'Crisis in the Law of the Sea: Commumity Perspectives vers

See; PC e e
]955)’1_)]:"-‘,'2‘-25;“[): I'he International Law

- No 4 (Feb, 1958), p. 539

. R Ny ?
jtonal Sea’, The Amencan Journal of Internanonal Law, Vel 49, Na. 2 {(Apr,

-mme of the Terr
Comimission's 1954 Report on the Rem

o]




|d oceans Were once held between Spain ang p

he whole of the ""_’0r 5 This treaty divided the oceans between b
as challenged by other emerging maritime POWe::V
of

OF‘tUga| as

hat ¢t .

is on record t sil

. i:ienced by the Treat of Tordeever this move W : d in the propositi

- itime powers of the time- Ho: F ;1ce and Britain. This resultedin prop lf lon of Hugo

mars nd, Fra 6 contention of Groti

this period particularlY Neth?g:rum- (reedom of the seas . It was the rotius thac ¢
fmarell

1609 of the concepto

| d.
belongs to every nations of the worl

Fotiyg n

d the concept of mare clausum- the clogeq
rld ocean cannot be owned belieyed that
ry of astate could be owned’,

583, i
SOme

nwho prOP‘:’Unde
s claim that the WO

jacent tothe territo

Grotius was countered byjohn Selde
1618. Selden while accepting Grotiu
part of the ocean particularly those ad

or it is 'a common heritage of manking ey

Id own and infact exercise sovereignty over the belt of water ad]ace.nt o Lol territory. A
that States cobu 0\/\:i el Oyebode chiis (5 unconnected to the desire of the riparian States to satigfy
i serve : ' : i i
: hf ze?n . rity and economic interest’. While ownership of the adjacent sea was settled, the exten, of

oth their secu

the searemains a gray area.

of fixing the limit of the territorial sea by a distance of two days navigation o

There have been suggestions | .
a limit determined by the range of visual horizon'®. However, by the 19" Century, there was a domina

view among nations that a country could claim sovereignty over the belt of \Ia\llater of her coast to three
nautical miles seaward. This has also been referred to as the cannon-shot rule  which was developed bya
Dutch jurist, Cornelius Bynkershoek". This is to say that the extent of the territorial sea is the distance 2
canon placed at shore would fire. This dominant view had represented customary international law prior

” . :
to era of codification".

A Oyebode Histony of the Law of the sea (1500-1960)", 1n Internanonal Law and Poliucs: An Afnican Perspecuve, (Lagos, Bolabay Publications, 2003) p.3”

Before Grouus, the idea of has been carlier propounded by Justnian, in 329 A.D., that "the sears common ro all, hoth as 1o ow nershipand as to use Ttisowned by noonc
capable of appropriauon, just as s the ar And its use 18 open freeh o all men. It was on record that no « ppositon view was heard i history unol the anoen Cass
considered the Mediterrancan their own, while Alexander the Great rehied on sea power to conquer nutions great and small. See 1. Bezpalko, infra

A Ovebode: "History of the Law of the Sea' supra

K- Agvebeng, Theory in Scarch of Pracuce: The Right of Innocent Passage in the Terntonal Sea' (2003), Cornell Law School Graduate Student Papers, paper§ limssh

added that the concept of termtorial sea may beargued to have emanated from the idea of John sclden as submitted in his mare clasum

"Such interests have been identifie . 'd of 3
dentified to nclude the need of coastal States 1o protect its coast or 1ts vessels from the attacks of pirates, privatecrs, forenm arracks o

invasion, its status of neutrality in times of war, n o i 3 m |
aliny ar, collection of tolls, ex iy fishe f
’ , exclusion of f-’)ru;., fishermen from the manume coastal area and so on

" ;
A. Oyebode, 'History of the Law of the Sea’ supra, p.33
“ibid However, it has been senously ended thy
pracuce of United Kingdom S‘;JL;J; cliz-::c[:;d:;ldl]::llcl:cr;“ntllﬂ shot rule ﬂ"'d three miles rules devels ped independently of cach other. While canon shot h”l‘l'\-"“mii :
e Ik : » Fra and anume nations, the three mile s of De : ! SCus s e 1A
”SO: :l\ll(;nc{;}lh:l?i:s.'(’:thL Three-Mile Limit!, The Amictiean Journalog ]m(.rm“l"1:];“,";1;.:: i)h:. l:-\l:‘l-l:L (.il‘!d \:l)r:\\ av For a detal discussion of ths, sec
A, Chartens: 'C) 5 : o : LNy » 0, INO, ! 537-553
Macadon i l;mjng..]f Ttrmfmaljunsdlc{mnm\\‘ ide Bavs' The Yale Law ; _” _( e, 1 )f\-“LPP D37-555 ) AF Nigenz
S AV LAND GAS Law Lot LER) ale Law Journal, Vol. 16, No. 7 (Nay, 19 17),p. 475, Nauonal open Universit Ches
¢ AV, Lowe: "The development of the Concept of Contigunu inl
. s 7 1 o
‘ #onc, in Briush Year Book on International Law, Vol 52, (1981), pp. 109-169



110N OF THELEGAL BEGIME OFT

col)lFICAt to codify the legal regdlme of the territoria| gq Started aboyt |9

fhe affemg of that year was cf:mvene;:E. At The Haguein | 930, the Conferees h -

confer® cof Nations Commlttlee o hxperts for the pr Ogressive Odification of ey

pele? Atime field dealt_ only with the probjem, of territor;

2 the ™ e principal issue before the delegates was the w;

E’”ferencjbie to agree at a particular width_ Hence, the co

e otc ¢in theareaof Igw of the sea.

signiﬁcaﬂ de after this period witnessed the ocFur

(e decd de the Second World War and the djsc

These inclu ore importance in the exploitation
oS see_r:U nited States extended her contr

ei . : AL ST, .

945 Wh?rns too then laid claim to territorial [imj
atio

other "

TERR

rence of significant events in the internationa] arena
| .

overy of valuable Fesources beneath the world ocean
of the sea ang subs .

ol over 3| the na its continental shelf,
tbetween 3 nauti i i

cLoS| ' .
U"I'95 6, the United Nations which succeeded ¢
i rposely to address issues bordering on the L3
u
?;orf}erence on the Law of the Sea (UNCLOS) |
t with a significant progress in the area of cod . ties
o tiated and concluded on 29 April | 958among which is the convention on the Territorial Sea
17
‘negc():on tiguous Zone. The Convention came into force on 10 September 1964". | _
an nvention provides that the sovereignty of a State extends, beyond its IanQ ternlgory and its
T.he co | waters, to a belt of sea adjacent to its coast, described as the territorial sea‘ . IF further
qmte‘[jna that the’ sovereignty of a coastal State extends to the air space over the tr?rinton;l(sea ::s
provides 9 vides for other aspect of the law of territorial sea like, the
well axto fts bed snd SUbﬁOIlzo' It— I;:o finnocent passage’', the regime of island and bays™. While
f the baseline™, right o > : itorial sea, it

measuremeht °_ a success in the area of the codification of the legal regime of territori

the convention is T

failed to provide for the breath of the territorial sea.

he League of Nations convened a conference
w of the Sea. Hence, we had the United Nations
at Geneva in Switzerland. This conference came
ification of the law of the sea. Four treaties were

” . ited Nation felt it
* UNCLOsHI itorial sea last, the United

_ th of the territo _ B

Whie the confusion over what the breadong states. This time around, the interests \’;’erfe |ri:tsu

Is tussle by agreement am i ence from the colonialists™.

COUIdI'_"ESC’I;e o tl;: thirzll \forld countries just got their mdlfplf:::lof the sea popularly referred

;Omlf’ ICIat'e I‘?Z(')n tcl)w United Nations second conference onthe
recisely in , the

~_10asUNCLOS Il was held at Geneva.

5 234-268
1 5 2 (Feb., 1939), pp. 2
LG i : Review, Vol. 59, No. 2

.W...j-cs\\up_- The United Nations Conference on the Law of the Sea’, Columbia Law Re S

‘M Environmental Ln\\'jnurnnl,\'ul._.:,(_ ),

Ix.f.'s,]acktlr()rd:rTht Tragedy of the Common Heritage of Mankind', Stanford Em

[ : \ -

Miteg anmns, rrCLan-ScriCS. vol. 516, p. 205,

rice | )
il 3
“imdts-ﬂ&z; nIsh ed (NC\\' York, Pracger
.Al'lidﬂH-]B I — D. Walsh ed..
el 1y . | N |
i mand ?rcsptcm‘c'y ics' in The Law of the Sca: [ssucs In
I'Juhh\\he‘”.cl‘)l?'f)hc L of the sca and The Developing Countries
Ibld Wp.119 ) (IQTZ}
: ' Internanional Lawyet Vol. 0 No. -
N - he sea Conference, Interik

) u-cﬂsun:'\\"hnisl() Control 1h ¢ US Policy and the 1973 Law of the sea Cof

= Jhe oceans: Vi

| 2]



was more serious than evz_ar . State practices around this pe,
e around, the debatesti" held on to the three mile rules, ?thers Maintained 5
reveal that while some Staéles agreeing toa particular limit was a s.eriou;.task for the con
. that™. So, expecte oy'ulatiOCVOf the third world countries w ich some of t
Overwhelming was the p Ol:e the three mile rule at |least to assert their newly found s
particulariy resolved to opp he®. So, they were not ready to accept any rule that haq been i
and independence .Of.thoug de.nce' The united States-Canada proposal for 4 6 mile territoriy
practice before their u.1dePen : f'or fishery zone, failed by one vote to achieve the Necessy
sea and additional 6 mile exclusive ould not achieve any success as the principa| ajn, had
rwo —third majority™*. The conference ¢ a

failed.

This tim Sl
ference
hem had
Vereign

UNCLOS IlI

Seven years after the
the Ambassador of Malta that t

failure of the second Geneva Conference, it was suggested by Arvid p,, o,
ai here was need to call for another conference to address the issue
. 27
bed which in his opinion ought to be declared a res clommunls As a result of the
of de*E[J sea third Conference on the law of the sea was convenedin |973. Th!s time around, the
forefgomg‘ awhich lasted for nine years was able to reach some consensus particularly on the limjt
conference
of the territorial sea. The consensus was not reached on a platter of gold.

fB ‘revolution in international relation began in the ocean and its seat is the
In the words of Borgese, 26 I' o
third United Nations Conference on the Law of the Sea .The resulting convention adopted
virtually all the provisions of the 1958 Convention on the Territorial Sea and Contiguous
Zone. - . N |
This convention was notable for its establishment and regulation of various maritime zones like
the Continental Shelf, Exclusive Economic Zone among others. The resulting document of the

conference which was finalised at Montego Bay is now called United Nations Convention on the
Law of the Sea (UNCLOS) Ill, 1982

CONTEMPORARY TERRITORIAL SEA IN STATE PRACTICE

The UNCLOS Il has been regarded as the most comprehensive treaty ever produced after the
UN charter. Notwithstanding this, it is not all states that are party to the convention . T
question now is, whether the convention is binding on non- state parties™? And whatis th:.‘ stas
of states that still maintain a territorial sea limit beyond what is provided in the convention™.

A, Couper: "The Manne .

i ugu U'IL Marine B¢ _ grdom and the Law of the Seq'

weep seabed: Customary Law Codified', NATU RALRI-SOL W L
.,I-"M“ Borgese: The New Intern: syl

successic : ©
5 S1003 10 the Convention and A
The followin

”D.

o ot »
»Anderson; [ ¢ wal Imphication

sundarices of the United Kin, G 2 ™ ;
S ¢ Geographical ! 5 .2 (Jul., 1983),p =
FRCI:b](JURN;\‘\" 1 @004 graphical Journal, Vol. 151, No. 2 (Ju

&
H e
coess
AR

r Oceans and law of the Sea: "chironologeal st of muﬁc.\umjs' (, )
hronologcal _lists_of_ratfications him ‘.\ccc“f‘
Sudan, Somalia, Syria, Turkey, Venezuelaamong others

Law of the Sea', Internarional and Comparative Law Qu"mrl

| 113]

Breements as at June 2
1-S1ate parues: I'.cundﬂr,]-'.rilrun [
2

b the Entry into Foree of the UN

Larcsome of the poy

:un,nrg/dupi.\/!us/
sreal, Kazakhsmn, P

" cru, South
-onvention on the

s
f
JO0AY,
Tl

yvol 4



territorial waters of other state(s)
with therties to the UNCLOS Ill continyed
. Pa

being and states like Peru, Ecuador, Benjn,
[ 'ms 30 nm . I 32
200 nautical miles™. . :

claim lsims are doubtful under International |aw Firstly, for states th
c . - .

These tion, they can no longer maintain a clajm beyond 12 nm, Treaty law

conven by virtue of the principle of Pacta sunt servanda Hence, such cla

state party 1

_ mational law™. ) .

inte es that are not party to the convention, the International Coyrt

For stat tes are bound by the provisions of the convention™, The reaso

such sta nts reached under the convention represent the curr

agreef;"em being a treaty law a rule of customary internati
ro

apart

d to derogate from”. This will be applicable to states like Ecuador and Peru that have not
to

allowe .

signed the convention.

- Most worri

is binding on every
ims are contrary to

of Justice has held that

N is simply because the
ent state practice and has become

onal law which no state would be

THEWIDTH OF THE TERRITORIAL SEA

: has divided the nations of the world from ages is the width of the territgrial sea. As
R d earlier in this paper, the various actors in the international maritime domain
e Obsew: eElState could own or exercise some degree of control or sovereignty over
had a consensus t at;acent to its territory. What they could not agree upon at least before
o t of the area of the sea that every state could exercise sucb powers. f
e ey n shot rule was widely accepted as the limit of the-terrlton:! sea o ;j
- i c?\no -based canon fired there from would reach. This is generally :igrefor
e res th'Ie m;ifl:jgﬁm:ome states extended their authorities beyond this three miles
three mile. ; 3
zgeiei!al purposes like fishing, custom™ etc.

is time
isted till 1958 when the first Geneva conferencg on the I?“':-i(:ifntgh‘:hs’:tatt:; 1958
This dsagreement persisted ¢ he United Nations was convened. It is n|Ot :u F::ustoma"Y
around under the ?USF_"CeS of g éontiguous Zone which codified thé PrEV? :hne territorial sea. What the
.Convent.ion o Terrlto}:lall S\?vac:;‘ the sea did not say anything on th§ \;V'S;h|: reads thus:
:2;1”:‘:{':: :Irlc?\::ldzz ftofisihe point of measurement of the territorial sea.

_ al baseline for
: ticles, the norm
; ided in these ar ine along the coast as
therwise provide . -water line along
Except .wh;’: b(r)ea dth of the territor ial sea is the low-wa
measuring

37
. oastal State
marked on large-scale charts officially recognized by thec
\

Accessed 11/02/12)
1cthook/ fields /2106 hrml (Accessed | /
d-facthook /2

. . /the-worl
B . o sations/ the-wo
oy Fact Book: "Maritime Claims' waawcia.gov/library / public

by

see also Y
I. 1 ‘“ ) 16 Al CII & | see
v 'l.ll Taur " il

= 1 t]an.,
\IUE. o ey N IH
\( el neern

: Jatar
n Oatar and Bahrain (Qata Law Quarterhy,

; ; sstions Benwee N Comparative
Maritime Delimitation and Territoral Questic Casc'. The {niernational and |
kg | eetons o Martime Delimitation in the Qatar/Bahrain Gase, vol. 141, No | (Mar..
My, 1 f ' ol. ke
Lm"’m:”'ﬁ” o mr:lPlnc.li.’"“”“1'
b Seq Confercned!, The Geog
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Two years later when the second Geneva conference was held, the United States and Canada proposed 3

limit of 6-mile territorial sea coupled with an exclusive fisheries zone of 6 miles. Unfortunately, this

] 38
proposal could not see the light of the day asit fell by a single vote .

At last, state parties to the 1982 UNCLOS after serious negotiations and CIOmP"O”“Se ag'jeec! toa | 2-mile
territorial sea limit. Hence, it can be authoritatively said now that the width of the territorial sea of any

state cannot extend beyond |2 nautical miles. Any claim outside this limit will be clearly against
international law”.

HOW IS THE WIDTH OF THE TERRITORIA SEA DETERMINED

It is one thing to agree that the limit of the territorial sea is 12 nautical miles from the coast of a state, yet
states still find it difficult to determine or agree to the point from which the |2 miles would be measured
onthe coast”.

Traditionally, the baseline from which to measure the width of the territorial sea is the low-water line

along the coast as marked on large-scale charts officially recognized by the coastal State. This position was

retained by the 1958 convention and UNCLOS IlII*". This is the normal baseline. However, it is not unusual

for some coasts to have an irregular shape or sinuosity. In this instance, the law has recommended a
straight baseline.

The law provides as follows:

In localities where the coastline is deeply indented and cut into, or if there is a
fringe of islands along the coast in its immediate vicinity, the method of straight

baselines joining appropriate points may be employed in drawing the baseline
from which the breadth of the territorial sea is measured

The implication of this is that where the coast is fairly straight and smooth, then the baseline is the low
water mark of the coast. However, in situations where the coast is highly indented or is fringed with a
number of islands or where bays cut into the coast line, then a straight line may be drawn along the
sinuosity of the coast. In a case where the coast is paralleled with islands, a straight line is drawn across the
islands.
This special circumstance first arose in the Anglo-Norwegian Fisheries case®. In this case, Norway sought
to delimit its ter;itoriai sea by drawing a series of straight lines linking the outer most part of a number of
islanc?ls and rock‘ parallel to her coast instead of the usual low-water line across the coast. The implication
e by Norumg: i Ko shalonget t Lo ender ok 4gh e e e
ged this method employed by Norway as contrary t©

international Iaw.. The International court of ustice found for Norway and held interalia that the method
used by Norway is part of international law. The court o

been acquiesced by UK, the condition of the coast 2
necessarily warrant that the waters between the

¥See note 28

“See D. Anderson, supra

Pined that apart from the fact that the practice h&s

nd the proximity of the islands to the coast must
m be treated as internal waters™.

»

There have been several disputes between states over fx

7 E al dis states ailu i s .

P gy S o o e 10 agree to territorial delimiration berwee f
sundaries, sce N. Dundua: "Delimitanon of Maritime Boundarics berg cen Adjacent § , ctween them. For a discussion of the problems of delimiauon ©

; i i N Sates' (2007 ) :

amme_home/ Tellows T (2n07),

) gt L4 = _pages/fellow e i

“See Article 3 and Article 5 6f 1958 and 1982 Gonventinms “-'*i‘lcc[r‘i‘\-;:h ] S_Pﬂ[’(rh/dllmiu:l_lI()(’?_J_:cnrmq pdf (Accessed 11/02/12)

= _ . S 3 ! ! 2S5C( 212

“Artcle 4 and Article 7 of 1958 and 1982 Conventions respeetively b

“l.(_,_] reports, 1951 p1 16

“Theseislands and rocks arc referred to as skjacrgaard

“LC.) Reports 1951, p. 139

| 115



. the straight baseline adopted by Norway has not materially deviated from the direction of the
Agal ) .

;T]aszecision in Anglo-Norwegian case was accepted by the internati
e

thod was adopted in the 1958 Convention on territorial seaand C
e . .
ir:the UNCLOS lIl. It must be noted that straight baseline has some conditions it must satisfy. Before a

state can successfully apply a straight baseline, it must be shown that the coastline is deeply indented and
cutinto, or that there is a fringe of islands along the coast in its immediate vicinity.

onal community and no wonder the
ontiguous Zone. It was also retained

Vi DELIMITATION OF TERRITORIAL SEA

Since the legal rights of the coastal state and of foreign states within the territorial sea differ
greatly from the rights of all states on the hij

gh sea, it should be made possible for a navigator, or a
fisherman, or the coastal state, to determine with certainty whether or not a vessel is in territorial
waters or on the high sea”.

The 1982 convention has Provided that delimitation of maritime zone between two opposite or
adjacent littoral states should be resolved by agreement between the states. Where no
agreement is reached, Article |5 of the convention provides that neither state can extend its
territorial sea beyond the median line every point of which is equidistant from the nearest points
on the baseline from which the breadth of the territorial sea of each of the two states is
measured®. This is what is usually referred to as the equidistance rule.

Vil SOVEREIGNTY AND JURISDICTION IN THE TERRITORIAL SEA

Itis generally accepted that the sovereignty of a State extends, beyond its land territo:;y and its

Internal waters, to a belt of sea adjacent to its coast, described as the territorial sea®. This is

because; the territorial sea is seen as part of the coastal state's territorial domain and such a state

could enforce all her laws in the territorial sea as she would do on land. In essence, a coastal state

has right to Punish anyone that violates her laws in this zone™.

In this respect, one must distinguish the category of persons and or entities that are subject to the

COastal state's jurisdiction. Every individual is subject to the laws of a coastal state in her territorial

%€as whether a citizen or foreigner and as such he or she is subject to the jurisdiction of the courts

Ofthe coasts| state®'. x
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the territorial seas are subject to the jurisdiction of the coastal states as
e laws and regulations of the coastal state. Although before now, the law
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By the 19" century, it is generally believed that any crime committed on bf)ard a ship which dC::ES not
involve a breach of the peace of the coastal state, such acrime ought to be punished by the flag sta.te .
This issue is now comprehensively dealt with by convention. Both the 1958 and 1982 conventions have
provided that:

The criminal jurisdiction of the coastal State should not be exercised on board a foreign ship passing
through the territorial sea to arrest any person or to conduct any investigation in connection with any
crime committed on board the ship during its passage, save only in the following cases:

@) If the consequences of the crime extend to the coastal State; or

(b) If the crime is of a kind to disturb the peace of the country or the good order
of the territorial sea; or

© If the assistance of the local authorities has been requested by the captain of
the ship or by the consul of the country whose flag the ship flies; or

(d) Ifitis necessary for the suppression of illicit traffic in narcotic drugs™.

It now means that a coastal state would not exercise criminal jurisdiction over a foreign ship passing
through her territorial sea for offences which consequences do not extend to the coastal state and crimes
that do not disturb the peace of the country or the good order of the sea. These provisions however, are

not applicable to war ships or non-commercial ships owned by foreign governments. These ships are
immune from national jurisdiction other than the flag state in international law”".

Vill INNOCENT AND TRANSIT PASSAGE

Part of the inclusive claims of foreign states whether coastal or land-lock is the right to navigatein
the territorial sea of a state unhindered. It is a concept that is rooted in customary international
law and has now been codified in the 1958 and 1982 conventions. According to Selak, right of
innocent passage 'is a principle firmly established in international law that certain foreign vessels
have a right of navigation through the territorial sea (but not the inland waters) of a coastal state,

thereby creating a servitude which qualifies the bundle of powers, collectively referred to as
sovereignty, which the coastal state exercises in its maritime belt™’.

A passage has been defined by the convention to mean navi

purpose either of traversing that sea without entering internal waters, or of proceeding to internal waters.
or of making for the high seas frominternal waters*. It includes stopping and anchoring, but only insofar as
the same are incidental to ordinary navigation or are rendered necessary by force majet:lre or by distress”

When will a passage be said to be innocent? It is stated that a passage shall be innocent so long as it is not

prejudicial to the peace, good order or security of the coastal State. Such passage shall take place in
conformity with these articles and with other rules of international law*®

gation through the territorial sea for the
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Every foreign vessel in the territorial sea myst als

O observe the laws and regulations of the ¢ state
before their passage could be regarded as innocent”. The oastal

1982 convention has built upon this provision
by expressly stating the kind of regulations a coastal State may make™. It must be mentioned that the
aforesaid provisions are also applicable to war ships. Although, this has been subject of

Passage or steps to prevent the breach

of any of the provisions. Where it involves a foreign war ship, the
costal state may requireit to leave immed iately.
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IX SUMMARY/CONCLUSION _ . _ o
| regime of the territorial sea is of historical importance to the

It would be observed that the lega | | .
whole of the subject of law of the sea. It has been shown that at one time, it was believed that the
world oceans belong to all mankind and no one could appropriate it. The Greek brought the idea
of ownership of the Mediterranean Sea and subsequently, the view was that the seas could be

owned.

on of theorists like Grotius to sensitise other nations that the ocean belong to all.

It took the interventi
Selden nurtured the idea of territorial sea through his mare clasum. Hence, from the onset, there was a

generally agreed notion that the ocean comprises the high seaand the territorial sea.
The Second World War, advancement in technologies and the discovery of essential mineral resources
e regime of the territorial sea as nations then sea the need to exercise

gave a new dimension to th
heir territory far beyond what was prevalent then.

maximum control over the belt of waters adjacenttot
As it stands today, the legal regime of the territorial sea seems to have been relatively settled by virtue of

that all encompassing conference convened to discuss all the issues bordering the regime of the territorial
sea. After series of politicking, the conference was able to come out with a very rich convention which has
been described as the most comprehensive and well negotiated convention after the UN Charter.
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